








tibrery Per 
— 
Fees i 
\ { t 


fy << —S 


AMERICAN BAR ASSOCIATION 


» Swi 
¢ ‘ 
{ % 
. 
1A 
. say 
‘ 
Lo) | { r 
Aws 
» 
= 1 
¥ 
» \ 
a \ . 


VOL. XX NOVEMBER, 1934 NO. 11 





























The Johnson Act and 


x S° International Debts 
| N BY HON. BAINBRIDGE COLBY " . 


: | The Frazier-Lemke Amendments 
| to Section 75 of the Bank- 
i ruptcy Act 


BY JOHN HANNA 





The Unfortunate Status of Certain 
Factors of Real Property Law 
and Suggested Remedies 


BY EVERETT FRASER 














} Dedication of New Home of the 
| Department of Justice 


The “Experienced Lawyer 


| Service”’ in Illinois 
) BY R. ALLAN STEPHENS 


Bar Association Delegates Discuss 


“Compensation Without Fault” 
| ! BY HERBERT HARLEY 
































—— : 
Published Monthly by American Bar Acwpiotion at 1140 North Dearborn Street, 

. imo 
Entered as second class matter Aug. >: 1920, at the Post Office at Chicago, Ill, 


f | under the Act of Aug. 24, 1912. 
1] Price: Per Copy, 2c; Per Year, $3; To Members, $1.50. 


CURRENT LEGISLATION—CURRENT LEGAL LITERATURE—STATE BAR NEWS 























A Planned Defense 


HEN a lawyer is working up a case he must take into consideration 
every contingency and prepare to combat every possible opposing 
argument. He must be familiar with the law as expounded in previous 
decisions and he must have his clients’ complete confidence. A somewhat 
similar relationship exists between a well-qualified insurance adviser 


and his clients 


] The Aetna Plan provides a method whereby the Aetna agent, as a 
fundamental service to his assured, may draw up a comprehensive 
‘brief’ setting forth the insurable hazards, the existing coverage and 
recommend additions or corrections. As a result the policyholder obtains 
a far clearer conception of his entire insurance set-up than he might 
have otherwise and learns how he may obtain the exact protection he 
should have to safeguard his financial resources. 


There's an Aetna policy or bond for practically 
every insurable need and the Aetna Plan coordinates 
them ina complete and unified program of protection. 

ASK THE AZ TNA AGENT IN YOUR COMMUNITY— 
HE IS A MAN WORTH KNOWING 


THE AATNA CASUALTY & SURETY COMPANY 


THE TNA LIFE INSURANCE COMPANY THE STANDARD FIRE INSURANCE COMPANY 
THE AUTOMOBILE INSURANCE COMPANY OF HARTFORD, CONNECTICUT 
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When you delegate corporate repre- 
sentation of aclient to its own busi- 
ness employes you are starting the 
alienation of what is legitimately 
your practice. 


THE: CORPORATION, TRUST COMPANY 


ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY 
COMBINED ASSETS A MILLION DOLLARS 
FOUNDED 1802 


120 BROADWAY, NEW YORK 
1S EXCHANGE PLACE. JERSEY CITY 
100 W TENTH ST. WILMINGTON, DEL. 


Albany, 180 State St Detroit, Dime Sav. Bank Bldg 
Atlanta, Healey Bidg Dover, Del., 30 Dover Green 
Baltimore, 10 Light St Kansas City, 926 Grand Ave 
(The Corporation Trust Ir Los Angeles, Security Bidg 
oston, Atlantic Nat’l Bk. Bidg Minneapolis, Security Bidg 
“ Corporation Trust, Incorpo Philadelphia, Fidelity-Phila. Tr. Bldg 
Buffalo, Ellicott Sq. Bldg Pittsburgh, Oliver Bldg 
Chicago, 208 S. La Salle St Portland, Me., 443 Congress St 
Cincinnati, Carew Tower San Francisco, Mills Bidg. 
Cleveland, Union Trust Bidg Seattle, Exchange Bidg 
Dallas, Republic Bank Bidg St. Louis, 415 Pine St 
Washington, Munsey Bldg 


When, on the other hand, you appoint The Corpora- 
tion Trust Company as corporate representative of 
your client in any state, you virtually put the work 
in the hands of your own law clerk. For it is as 
such that The Corporation Trust Company works. 
Summonses on the company then come to YOU; 
notices from state and local governments come to 
YOU; proper observance by your client of legal re- 
quirements in the state falls directly under YOUR 
eye; all as they SHOULD, and all to the demon- 
strably material advantage of the CLIENT. 


The Corporation Trust Company’s relations with 
the bar are modelled on and maintained as those of 
a law clerk—a law clerk experienced in corporate 
matters to an extent no individual could be, and 
capable of acting for you in any state of the Union 
as no individual possibly could do, yet a law clerk 
in essence just the same. 


Keep your corporation practice in your own hands 
and protect your clients’ interests to the greatest pos- 
sible extent by making The Corporation Trust Com- 
pany YOUR LAW CLERK in the corporate repre- 
sentation of your clients. It pays, as the bar’s forty- 
one years of experience with it has proved. 
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The Key Which Unlocks the Treasure House 
of Federal Law 


The Recompiled Federal Digest 


If you have the Federal and Supreme Court Reporter in your 
library, this great compendium of the decisions of the Federal 
Courts will segregate for you, the cases from all courts, on any 
subject under consideration,—saving your time and guarantee- 
ing the certainty of your search. 


It is the "open door" to that store-house of authorities, the de- 
cisions of the Courts of the United States, and enables you to 
put your finger on the cases in point with your own case. 


The Recompiled Federal Digest gives you the 
"meat" of the decisions of all Federal Courts 
for Over Half a Century. 

Sold on a Most Convenient Payment Plan 


Write for Complete Details 


West Publishing Co. St. Paul, Minn. 
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Conference on Crime to Be Held in 
Washington Dec. 10-13 


T HE following call for a conference 
to consider the crime problem in 
10st important was issued 


aspects 
Hon. Homer Cummings, Attorney 
eral of the United States, on Oct. 8: 

order to build a foundation for a 


effective administration of jus- 


based upon the integration of all 


lable forces of | and order, a 


ference on Crime is hereby called to 
of Washington from 
tenth to the thir 
34 
The purpose of the Conference is to 


lve a practical program of objec- 
d itself to the 
What 


1 Federal program 


that will commer 
pport of the American people. 
sought is neither 
e, nor a State program alone, but 
ls of effective cooperation in the 
here of crime prevention and crimi- 


Fed- 


yvernments, as 


law enforcement among the 

State and local G 
1 as the active assistance of all agen- 
official 


rticipate in a 


and otherwise, which can 


ustained national 
vement to deal with the criminal 
enace.” 
\t the Justice the 


llowing informati 


Department of 

with respect to 
forthcomiug Conference was made 
vailable in a news release: 


President Roosevelt will address the 


pening session of the Conference on 
e evening of the tenth of 


Hall. The Conference 


December 


Constitution 


will thereafter meet in Memorial Con- 
tinental Hall on the three following 
days, the eleventh, twelfth and thir- 
teenth of December. 

Plans for this Conference have been 
under consideration for several months. 
Governors of each of the States in the 
Union and other State officials will be 
invited to attend, and invitations to 
send delegates will be issued to organi- 
zations, institutions and societies, the 
interests and activities of which at one 
point or another bear on this problem 
and which can contribute to its solu- 
tion. These will include legal, medical, 
sociological, scientific, religious, educa- 
tional, civic, criminological, police, pat- 
riotic, welfare, service and other or- 
ganizations, as well as representatives 
of the press, radio and motion pictures. 
Individuals of distinction in particular 
fields will be asked to participate as 
speakers. 

The Conference will be invited to 
give broad but practical consideration 
to the problem of crime in its four 
principal aspects, as follows: 1. Causes 
and prevention of crime. 2. Investiga- 
tion, detection and apprehension. 3. 
Criminal courts and prosecution. 4. De- 
tention, parole, probation and pardon. 
and 


Committees on arrangements 


program will be announced hereafter. 


Third Annual Meeting of Bar 
Journal Editors 

HE third annual meeting of the 

Association of Bar Journal Edit- 


675 


ors was held at the Schroeder Hotel, 
Milwaukee, on Wednes- 
day, August 29, 1934, during the an- 
nual meeting of the American Bar As- 
sociation. 


Wisconsin, 


The luncheon was attended 
by the following: 

R. Allan Stephens, Illinois Bar 
Journal; F. H. B. Spellman, Okla- 
homa State Bar Journal; Donald C. 
Rogers, Minnesota Bench and Bar; 
Wilmer T. Fox and Thomas C. 
Batchelor, Indiana Law Journal; Hy- 
man W. Gamso, United States Law 
Review and New York Law Journal; 
Richard E. Wenzel, North Dakota 
Bar Briefs; Frank W. Grinnell, Mas- 
sachusetts Law Quarterly; Frank P. 
Barker, Missouri Bar Journal and 
Kansas City Bar Bulletin; Mitchell 
Dawson, Chicago Bar Record; Sarah 
F. McDonough, I. C. C. Practitioner 
Journal; W. E. Stanley, Journal of 
Bar of Kansas; Edgar B. Tolman, 
American Bar Association Journal; 
Will Shafroth, Bar Examiner; J. L. 
W. Henney, Ohio Bar Reporter; El- 
mer N. Powell and Edward D. Elli- 
son, Kansas City Law Review; Wil- 
liam E. Reese, Federal Bar Journal; 
Gilson G. Glasier, Wisconsin Bar Bul- 
letin; Emma E. Dillon, New Jersey 
State Bar Association Quarterly; Tom 
W. Holman, Washington State Bar 
Journal; Henry W. Toll, State Gov- 
ernment; Herbert Harley, American 
Judicature Journal; William F. Deni- 
ous, Denver Dicta. 

The and 


pregram was informal 
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each editor present spoke briefly of 


his work. The helpfulness of the Bar 
Editors’ Digests issued by Mr. Shaf- 
roth was discussed, and appreciation 
of his assistance was expressed It 


was resolved that the next meeting of 
the Editors should be held at the time 
and place of the next annual meeting 
of the American Bar Association. 
The Chairman was directed to in 
vite the members of the Association 
of Bar Association Secretaries to at- 
tend the next meeting of the Editors 
It was moved and adopted that all 


Bar publications be requested to pay 


annual dues to the Association in the 
sum of $5.00. 
For officers for the ensuing vear 


Herbert Harley was elected 
and treasurer, 
chairman. The 
ized to delegate the handling of funds 
to the chairman. All editors 
urged to check their mailing lists to 
insure that their publication was being 


and Frank P. Bar 


treasurer was author 


were 


sent to each other editor, and also to 
request reciprocal subscriptions from 
any editor whose publication they 


were not receiving. 


Increasing Attention of Organizations 
to “Professional Economics” 


S a natural and even necessary 
A result of the depression, legal 
organizations are paying more atten 
tion to “professional economics.” Thx 
New York County Lawyers’ Associa 
tion has a committee on this subject 
and it is conducting a 
legal profession in New York County 
with the following 
ing to a statement recently 

1. To lay the foundation for r 
knowledge as to whether, or how far 


SUTVey ot the 


accol 


pur poses, 


issued 


or in what direction, the profession 
here is overcrowded, and to pave the 
way for any advisable remedies 

called for. 2. To aid the law schools 
and other educational institutions with 
some concrete basis for vocational 


guidance. 3. To give the profession, 
by published reports, some aid toward 
more efficient, satisfactory and profit 
able management of the business or 
economic side of their vocation, as 
well as to expedite the administration 
of justice. 4. To pave 
uncovering and utilizing 
tapped sources of legal work as are 
in the public interest and 
more opportunities for 
compensation to our entire profession 
In pursuance of its plans this com 
mittee, of which Isidor 
Chairman and Amanda K 
Secretary, has recently sent out a ques 
tionnaire to all of the 17,513 members 
of the Bar in New York County de 


the way for 


such un 


will bring 


service and 


Lazarus is 


Berls 
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signed to elicit the information neces- 
Those 


receiving it are requested to answer, 


ary for accurate conclusions. 


whether they are now engaged in the 


practice of law or not. In fact, one of 
the purposes of the questionnaire is to 
obtain an idea of lawyers who are 


wholly or partly engaged in vocations 
The 


isked come under the heads of “Nature 


outside of the law. questions 


“Financial Returns from 
Your Le- 
and “Training and Per- 
The replies to 
may be 


of Business,” 
the 


gal 


Law,” “Organization of 
Practice” 
sonal Characteristics.” 
this questionnaire 
as the information sought is purely sta- 
tistical. 

At the same time this committee sent 
out another and briefer questionnaire to 
be signed by the recipient. The very 
practical, immediate purpose of the sec- 


anonymous, 


ond one is to help create as perfect a 
record as possible of the lawyers in New 
York County and “to pave the way for 
more efficient recommendation of 
work, in equitable rotation, to lawyers 
listed under responsible auspices.” The 
practicing lawyers are asked to desig- 
nate the classification or classifications 
under which they wish to be listed for 
recommendation of clients; the nature 
of the work, whether trial, appeal, of- 
hee consultation or counsel work to the 
profession which they are prepared to 


legal 


do; the class of work which would be 
accepted; and “possible special circum- 
stances, of sympathetic client relation- 
ship, under which you may care to be 
listed.” 
circumstance is 
foreign languages 

“This survey is important,” says 
committee in the letter transmitting 
questionnaires. “The Committee 
on Professional Economics of the New 
York County Lawyers’ Association has 
worked preliminarily on this subject for 
It has had the benef 
of the advice and interest of the Asso 
ciation of American Law Schools and 
such authorities as Dean Clark of the 
Yale Law School, Prof. Llewellyn of 
the Columbia School, and Dean 
Garrison of the University of Wiscon- 
School. The results of the 
survey will help the course of 


An example of such a special 
facility in one or more 
the 


he 


- 


two 


over two years 


Law 


sin. Law 
legal 
education, enlighten the profession as 
to the concrete economic aspects of its 
operations, help the public to 
speedy and efficient service, and trans- 
form the whole field of legal work to 
an organized 


more 


plane of informed effi 
ciency,” 

But eco 
nomics” is by no means confined to New 
York. At the last meeting of the Idaho 
Bar a resolution was passed directing 
the State Board to undertake a survey 
of the business of attorneys in the State 


interest in “professional 












and the causes affecting the same 
the October, 1934, issue of the 
Bulletin, official organ of the Bar 

ciation of the City of Boston, und 
head of “Changing Objecti 
Association” speaks of the inet 


emphasis which is necessarily beir 


upon activities which directly cor 
the well-being of the Bar It sa 
part: 


“While the Associ ition has both 


tinued and even extended its 


WO! 
a public nature, it has at the same 
taken up vigorously i me line of 
ities which closely concern the 
being of the lawyer. The line bet 
the two forms of activity, as the 


them, 


fact they shade 


letin classifies 
drawn, and in 
While we believe that 
the long run what is for the public g 
for the bar’s good, 
versa, certain 
more directly beneficial to the b: 
are others. Among 
ing directly upon the 
bar—and, in 
upon the public welfare—are those c 
ered by the Committees Admiss 
to the Bar, on Meetings, on Publ 


Relations, and on Unlawful Practice 


each other. 


is also 


activities are 








activities De 
welfare of 


our view, consequent 


the Law. Thus, activities which o1 
three years ago were outside the sc 
of the Association have become tod 
of primary importance, and they 


have to do directly with the well-being 
of the lawyer as a lawyer 

“It is, in our opinion 
cident that the Association 
into this new field, although, if it 
not for the 
unflagging leadership of 
the opportunity might well 
It is the need 


not a mere a 


has enters 


been vision, courage an 
its President 


have bee 
neglected. f the lawyer 
that 
effective bar association 


We 
that the depression has hit the 

terrific force. How the bar has 
suffered and is suffering both 
work inability of 


ill know 


bar witl 


from di- 
minished and from 
clients to pay adequately, or at all, for 
but it 
bar as a whole has 
That, in prosperity, in 
a measure at least, will the 
bar when general business improves is 
obvious; but whether th 
gal business can ever be 
support the profession, overcrowded as 
it is, is a matter which must give con- 
cern to all. 

“Will Shafroth, 
cil of the American Bat 
Legal Education and Admi 


work done no one knows, is plait 
that the 


greatly. 


suffered 


return to 


amount of le- 


sufficient to 





Adviser to the Coun- 
Association on 
ssions to the 
Bar, than whom there is 
thority on the subject, says in the Ten- 
nessee Law 1934, 
‘The bar is decidedly overcrowded. In 
1930 we had 160,000 lawvers 


) greater au- 


4 1 
pri, 


Review for 


and now 








has created the need for a more 
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5.000 La -hool enroll- 
dropped steadily for five 
s we S increase 
e we going t vith 200,000 
1946 1 own Com 
we are g between 
in) 67 ve ] | d 
+ 7 1 t tT law t ( 5 
monwealtl the autumn of 
s 4,112 l pretty seri 
present as 
pe 
s to the that t 
f this year 
) 1 recitation of 
be done ndicating 
t d st e in the 
ir a l blems if 
the € existence 
us nswe 1 


{nnual Meeting of Association of 
American Law Schools 


[E annual meeting of the Associ 

T tion of American Law Schools 
be held at the Stevens hotel in Chi- 
Thursd i and Satur- 
December 27, 28 and 29, 1934, ac 

¢ to a statement Dean Rufus 
larris, Secreta Dean Harris 


states that the its indicating 


ice of the ror 


schools 


innual meeting place showed a 
majority of tl hools favoring 
Orleans The Executive Com- 


» felt, however, that in view of the 
ued economic distress a larget 


ber probably could attend the meet- 


n Chicago than could attend in 
Orleans. The! was expressed 
with the improvement of the times 
neeting may be held in New Or 


next year 


Delaware Adopts New “Foreign At- 
torney”” Investigation Plan 


1): LAWARE has ack 
yf having applicants 


ts Bar, who 


pted the plan 
for admission 
eviously prac- 
other St nvestigated by 
Bar Exam- 
several months 


d in 

National ( 
California 

and up to date the ¢ 


onference ot 


nference has 


estigated the aracter and _ rec- 

ls of sixteen “foreign” attorneys who 

re applying for ission to the Bar 
that State 

Now that the bal! has been set roll 

g, it is expected that other States will 
into line, as tl ivantages of hav 


the character 
licants made by a 


special facilities for 


g the investigati 
out-of-State 
tional body with 


nr 
ap} 


ng the work would seem to be too 
bvious for question 
The proposal that the National Bar 


s useful public 


mference undertake 
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is 





service was first made in an article by 
Mr. Will Shafroth in the January issue 
“Bar Examiner” entitled “Let 
the National Conference Investigate 
he Character of Foreign Attorneys.” 
In that article he pointed out the in- 
dequacy of present methods of finding 
ut about lawyers who are leaving their 
State and seeking the right to 
practice in another. 

“Tt is exceedingly hard,” he said, “for 
he Secretary of a State Board of Ex- 


the 


+ 
Ol 


own 


niners, on whom this work of finding 
out about applicants from other States 
usually rests, to get full and accurate 
information. He does not have a con- 
stant contact with other States. .. His 
work usually consists of writing to the 
the Board of the State 
from which the applicant comes, or to 
the Clerk of the Supreme Court, and 
the response he gets is usually only that 
there is nothing in the records of the 
Board or the Court to indicate that the 
nan is not of good character. 


Secretary of 


“The National Conference, on the 
other hand, is in constant touch and 
communication with all State Boards. 


If such a function were delegated to 
it, it would become one of its most im- 
portant duties. The Conference would 
establish sources of information in all 
of the States supplementary to the offi- 
cial reports it would get from the 
boards and character committees.” 

Somewhat later the Executive Com- 
mittee of the National Conference 
passed a resolution approving the plan 
and authorizing the Secretary to send 
a letter to the various Boards of Bar 
Examiners to advise them of its pur- 
poses and to urge upon them the de- 
sirability of immediately taking such 
steps as were necessary to secure its 
adoption. The plan as finally worked 
out involves the payment of a fee of 
$25.00 to the Conference to defray the 
expenses of the investigation. It is 
interesting to note that the system has 
been used very successfully by the Na- 
tional Association of Boards of Phar- 
macy. If generally adopted, it will go 
far towards solving a difficult problem 
which confronts the various States and 
also help provide a fund for the sup- 
port of the important activities of the 
National Conference. 


California State Bar's Plan for 
Naming Member of General 


Council 

. THE recent meeting of the 
A California State Bar Association 
in Pasadena on September 20th to 22d, 
the following resolution was wunani- 

mously passed: 
“Be it resolved that prior to the an- 
nual meeting of the American Bar As- 






sociation at which a member of the 
General Council is to be elected from 
California, the Board of Governors of 
the California State Bar is requested to 
designate the choice of the State Bar 
of California for that office, and the 
choice of the California Bar as alter- 
nate. And the president is directed to 
make proper arrangements to the end 
that the person so designated for the 
General Council shall be placed in nom- 
ination for that office whenever election 
for that office is to be held, or if the 
nominee is not present at the meeting 
of the American Bar Association, then 
that the alternate be placed in nomina- 
tion if he is present.” 

The resolution is designed to give 
the General Council member from 
California a more representative status 
and is predicated on the theory that 
this nomination will be accepted by the 
California group present at the next 
meeting of the American Bar Associa- 
tion. 


Remaining Addresses in Radio 
Series 

OLLOWING are the remaining ad- 
| Sp teres on the American Bar Asso- 
ciation’s Radio Series. They will be 
given on Saturdays at 7:45-8:00 p. m. 
Eastern Standard Time over a nation- 
wide network of the Columbia Broad- 
casting System. 
Nov. 3. “Making the Police Force 

Efficient Fighting Unit.” O. W. 
Wilson, Chief of Police of Wichita, 
Kan., interviewed by Will Shafroth, 
Assistant to the President of the 
American Bar Association. 

Nov. 10. “Scientific Research in the 
Field of Criminal Justice.” William 
Draper Lewis, Director of the Ameri- 
can Law Institute. 

Nov. 17. “The Preservation of Con- 
stitutional Liberty and the New Deal.” 
Donald R. Richberg, General Counsel 
of the National Recovery Administra- 
tion, 

Nov. 24. “Administrative Tribunals 
vs. Courts Under the New Deal.” 
Thomas D. Thacher, President of the 
Association of the Bar of the City of 
New York. 

Dec. 1. “Shall We Abandon Ship? 
A Discussion Concerning the Constitu- 
tion and Present Governmental 
Trends.” James M. Beck, former So- 
licitor General of the United States. 

Dec. 8 “Selecting Our Judges.” 
Paul V. McNutt, Governor of Indiana. 

Dec. 15. “Needed Reforms in Crim- 
inal Procedure.” Roscoe Pound, Dean 
of Harvard Law School. 

Dec. 22. “Fundamental Aspects of 
the New Deal from a Lawyer’s Point 
of View.” John W. Davis, former So- 
licitor General of the United States. 


an 
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The Key to Your Choice of Remedies 


GLENN 


ON 


LIQUIDATION 





Corporations—Partnerships—Individuals—Decedents 


Bankruptcy—Receivership—Reorganization 





by 
GARRARD GLENN 


Of the New York Bar, Professor of Law 
University of Virginia, Author of “Fraudulent Conveyances,” 
“Creditors’ Rights,” etc., etc. 





This book shows the different methods that can now be 
used in our law for the liquidation and administration of in- 
solvencies of all kinds including the principles that govern all 
such cases, and the interrelation of the different forms of pro- 


cedure. 


Here you have, in one large but compact volume, a prac- 
tical work dealing not only with bankruptcy proper, but also 
with receiverships in equity and under statutes, the adminis- 
tration of decedents’ estates from the standpoint of creditors, 
and the winding up and rehabilitation of banks, insurance com- 
panies, corporations, business trusts and joint stock companies. 


If you represent either debtor or creditor you must have 
the last word on the subject. Order your copy today! 


one volume fifteen dollars 
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4 4{9 FULTON ST.~ ~ NEW YORK 





























































































THE JOHNSON ACT AND INTERNATIONAL DEBTS 





( ircumstances 


under Which the Debts Were Contracted and the Shifts Which Have 


Occurred in the Attitude of Some of Our Debtors—Regarded and Treated Both by 
[Treasury Department and Foreign Nations as Obligations and Not as Gifts— 
American Reply to British Proposal for General Cancellation of War Debts 


—President Wilson’s Attitude 





Purpose of Johnson Act—Juridical Basis 
for Measure, etc.* 





By Hon. BAINBRIDGE COLBY 


Vember of the New York Bar; Former Secretary of State of the U. S. 


. WILL hardly be denied, least of all by its au- 
| thor, that the Johnson Act, passed at the last 
session of Congress, is America’s retort to the 
faults of her European war debtors. 
t is not my purpose to discuss at length the 
ts to the United States contracted by the allied 
ns, with whom, in fact, we were not “allied,” 
. strict but only “associated,” to use the 
rd this country always insisted upon as properly 
scribing its status as a participant in the war. 
These debts now represent a world problem 
the greatest complexity and difficulty. They 
ve been the subject of innumerable conferences, 
‘th formal and informal, not only by the United 
debtors, but by all the creditor 
with their respective war bor- 


sense, 


States with its 
nations of Europe 
rowers. 

These discussions have given rise to animosi- 
ties, bitter controversies and even recrimination. 

The post-war history of the debt question in- 
not only the conferences referred to, but 
certain agreements, toilsomely reached—such as the 
refunding agreement with the United States, the 
intra-European settlements, the Dawes Plan, the 
Young Plan and the Lausanne agreement. Each of 

ese settlements, agreements or adjustments—call 
them what you wish—was hailed at the time of its 

nclusion as a solution of the great problem, but 
each in turn has been swallowed up, lost sight of 

d almost forgotten in the sequel of unfavorable 
events and unanticipated results. 

The problem now seems more remote from set- 
tlement than at any time since the close of the war. 

Twenty-eight countries are involved in the 
var debt relations. They include every European 
belligerent in the World War, with the exception 
of Turkey; every new State carved out of the ter- 
ritories of the former belligerents; every European 
neutral with the exception of Spain, and, in addi- 
tion, the United States and Japan. 

Five of these countries are debtors only; ten 
are creditors only, while thirteen are both debtors 
and creditors. Ten are net debtors and eighteen 
are net creditors 

Germany has eleven creditors. The United 
States receives payment from sixteen debtors. 
Great Britain collects instalments from seventeen 
countries and France from ten. Even the smaller 
nations such as Hungary, Bulgaria, Rumania and 


] 


ciudes 


*Address delivered before the Section of International and Com- 
parative Law of the American Bar Association, at a meeting in Mil- 
waukee on August 2 
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ten 


nine or 


Czecho-Slovakia, have as 
creditors each. 

This vast body of intergovernmental indebted- 
ness consists of: 

(1) The war debt proper. 

(2) The relief loans, occasioned by post-war 
borrowings for reconstruction purposes and the re- 
lief of suffering populations. 

(3) The reparation obligations imposed upon 
the defeated Central Powers. 

In an admirable discussion of the relation of 
the war debts to world prosperity, issued under the 
auspices of the Brookings Institution, two questions 
are regarded as emerging from the maze in which 
the problem is now involved: 

First: Will a complete obliteration of all repa- 
ration and inter-allied war debt obligations promote 
or retard world prosperity? 

Second: Would collection of these intergov- 
ernmental debts be economically beneficial to the 
creditor countries? 

Both these questions lie outside the subject 
assigned me for discussion. They are so closely 
connected, however, with any candid approach to 
the question of the war debts and with any dis- 
passionate study of it, that it may not be amiss to 
indicate in a few words the lines along which the 
economists of the Brookings Institution, in com- 
mon with many others who view the problem as 
exclusively one of economics, proceed in develop- 
ing their theory that the debts now owed to the 
United States, both public and private, can only be 
liquidated when the citizens of the debtor countries 
are able to sell more abroad than they buy abroad, 
and when our citizens are willing to receive more 
from abroad than they sell abroad. In other words, 
as the economists see our plight—a country which 
is unwilling to receive payments cannot be paid. 

They predicate their arguments upon facts 
which are hardly capable of denial. 

The transfer of money out of any country has 
very limited possibilities, as the gold supply of any 
country is relatively so small that if yielded in the 
payment of international debts of the huge amount 
of the war debts, it would be quickly exhausted, or 
depleted to the point where fresh calamities, not 
confined to the debtor country, would be invited. 

Paper currency, on the other hand, can only 
be used within very narrow limitations, depending 
upon its convertibility into gold. When that con- 
vertibility is doubted or demonstrated not to exist, 


many as 
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paper currency depreciates so rapidly that it can no 
longer be sold to foreigners at any price. 

The only other possibility, the economists con- 
tend, is to pay in the money other countries, or 
what is known as currency exchange. This foreign 
exchange, however, must be earned, and it can only 
be earned by the sale of goods or by the rendition 
of services to foreigners. 

Whatever estimate 
the finality and 


entertained as to 

these impedi- 
ments to the liquidation of the war debts, the fact 
is clear that all the efforts at fulfillment of the obli- 
gations which have been made in the period of more 
than fifteen years since the close of the war, have 
culminated in a general default of the debtors on 
their obligations held by the United States, with 
the shining exception of Finland, which alone 
among our debtors has paid each and every instal- 
ment of her debt as and when it fell due. 

I have referred to the efforts of our debtors “to 
fulfill their obligations.” 

Here arises a question which brings us nearer 
to the standpoint of the Johnson Law and which 
will repay consideration in connection with the 
overwhelming unanimity with which the Johnson 
Law passed both houses of Congress and the alac- 


may be 
conclusiveness of 


rity with which it was given the President’s ap- 
proval. 
Has there been such an effort to fulfill these 


obligations as satisfies the honor of the debtor and 
as should meet the just expectations of the creditor? 

Has there, on the other hand, been an effort 
to evade the obligations on this pretext or that; 
to postpone payment with a view to the eventual 
defeat of collection? 

In other words, is there a foundation in good 
morals and good international conduct for so string 
ent a measure as the Johnson Act which justifies 
its adoption? 

These inquiries, which are so pertinent to any 
judgment as to the consistency and propriety of our 
treatment of the war debts, will be aided by recall 
ing some of the circumstances under which they 
were contracted and the shifts which have occurred 
in the attitude of some of our debtors. 

The loans began on a substantial scale shortly 
after our entrance into the war. They were made 
freely and in rapid succession, and, judged as mere 
transfers of wealth, were lavish 

The Allied position in 1917 was disheartening 
The struggle with the Central Powers was passing 
into its third year. The position on all fronts was 
precarious. The thought that was uppermost in all 
minds was to win the war, or rather, in view of the 


stressful conditions that prevailed, to avert the 
defeat of the Allies. 
There is an old saying that in time of war, 


nothing is so cheap as money or so valuable as time. 
It would be idle to deny that this line of thought 
explains the rapidity with which these vast subven 
tions were passed to the credit of the allied powers 

But the loans, despite a certain ease and celer 
ity in their making, were always treated by our 
Treasury officials and regarded by the Federal Ad- 
ministration as obligations and not gifts. A Treas- 
ury statement in 1917 the fact that the 
advances were not contributions but were simple 
loans made to nations in. good credit and in re 
liance upon their promises of repayment. 

The Committee on Ways and Means of the 
House of Representatives, referring to the First 


stresses 
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Liberty Loan Act, reported to the House 
that the credit proposed to 
tended to foreign governments will take care 
self and will not constitute an 
be met by taxation in the future. 


be observ ed 


I indebted 
will have to | 

This was the position taken by 
nations as well. In fact, during a con; 
debate on the First Liberty Loan Act, refer 


was made to the generosity with which Franc: 
come to the aid of the United States durir 
| 


Revolutionary War, and the point was made t 
large pecuniary gift by the United States 
be only a suitable recognition of the aid we 
received from France in a 
own history. 

France, however, promptly manifested its 
inclination that the advances to her should 
treated as a gift. In fact, the Secretary of Si 
received a cable from the American Ambassad 
France in April 1917, as follows ‘The Pret 
pergonally expressed the hope to me that no res 
tion would be introduced l | Long! 


critical period Oi 


or dé bate ( 
tending to make a gift to the government of Frar 
from the United States, however much the sent 
ment of good-will prompting it might be 


ated by the French people.” (See cor 


appre 


ined ant 


reports of the World War Foreign Debt Comm 
sion, 1927, pages 60, 61.) 
All loans were originally evidenced by sl 


term obligations. These in turn were renewed 


their several maturities and were lly replac 
with demand obligations. It was the intention bot 


of the Treasury and of our war borrowers that 
the earliest opportunity, when conditions 


able, the promises of payment, in 


were sult 


whatever for 


they were temporarily cast, should be converte 
into long term bonds. 

The nature of the transactions was clear! 
understood and viewed alike by lender and borrow 
ers. 

They were simple in form. The engagements 
to repay were unqualified. The right of the credito: 

>} 


to receive, and the duty of the del 
not dependent upon any contingency that 
mind, or which, from any cause or in any 
might arise. 


tor to pay, were 
was 11! 
quarter 


As early as 1917, however, a conference was 
had in Paris, at which the British, French and 
United States Treasuries were represented on the 


one side as lenders, and the Government of Greece 
was represented on the other side as a borrower 

M. Venezelos asked that the nature of the vari 
ous loans to his government should be clearly made 
known. He produced evidence that earlier ad 
vances by Great Britain and France to his country 
were made with the understanding that repayment 
might depend upon the political results of the war 

The American representative at this confer 
ence, Mr. Oscar T. Crosby, Assistant 
the Treasury, pointed out that he was without au- 
thority to consider the point; and that only straight 
loans would be discussed so far as the United States 
Government was concerned. 

Quite promptly after the war had ended, 
came to the surface an idea—or shall it be called 
a mental reservation—that must have been in the 
minds of the borrowing nations even at the time 
they were entering into their obligations, so ex 
plicit in tenor and so unmistakable in effect, to the 
United States. That idea was that the debt ques- 
tion should be included among the matters to be 


there 
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ed at the Peace Conference, and treated in the 
f all its implications, and as a part and parcel 
peace negotiations. 

The French Deputy High Commissioner in the 


States, M. Edouard de Billy, addressed a 
mn January 15, 1919, to the Secretary of the 
sury, submitting what he described as the rea- 
hy “the question of the reimbursement of the 
of the Allies can be satisfactorily settled only 
nference to be held in Paris during the peace 
itions. 
He added: “If all questions of debit and credit 


the same time, and as a whole, it 
‘cording to equity, to settle the 
the governments (con- 


considered at 
ld be easier, a 
ctive 
ed).” 


situations of 


He remarke it “the possibility of reimburse- 


ment by certain governments may be deeply af- 
1 by the conditions of the treaty of peace,” and 
luded with the statement that “the French 
rnment looks upon these questions as concern- 
all the Allies, and demanding a general and 
iltaneous settlement, in which, at the same time, 
ld be taken consideration the respective 
tions of each of the interested governments to- 
rds the others, and the reactions which the peace 
litions might have on the financial possibilities 
these governments.” 
The British seem to have been as little im- 


essed as the French with the explicit and rigid 
: undertakings to the United 
also to have been harboring the 


ive adjustment of the war debts 


iracter of their 
states. They 
ea of an all-inclu 


seem 


would relieve them of the payment of their 
rrowings to the United States. They came to 
point, however, more directly and more bluntly 


in the French 

In February, 
rmally proposed 
ir debts. The pri 


1920, the British Exchequer 
a general cancellation of the 
posal was predicated upon the 


rave political dangers which the mass of inter- 
vernmental indebtedness involved. This indebt- 
iness was pointed to as a serious obstacle to the 
iperation of the world, and particularly of conti- 


ffering under the immense strains 

used by the war 
There was a touch of artfulness in the British 
roposal. Great Britain avowed her willingness to 
elieve the governments whose obligations she held, 
that we released our debtors 


C ntal Europe, Su 


the same extent 
rom their obligations 
It remained f 
Houston to point 


Secretary of the Treasury 
out that “such cancellation does 
ot involve mutual sacrifices on the part of the 
itions concerned; it simply involves a contribu- 
mn, mainly from the United States.” 

The words of Secretary Houston are interest- 
ng and justify quotation. 

“It is very clear to me,” said he, “that a general 
oncellation of inter-governmental war debts, irre- 
pective of the positions of the separate debtor gov- 
rnments, is of no present advantage or necessity. 
\ general cancellation as suggested would, while 
retaining the mestic obligations intact, throw 
ipon the people of this country the exclusive bur- 
len of meeting the interest and of ultimately ex- 
tinguishing the principle of our loans to the allied 
governments. This nation has neither sought nor 
received substantial benefits from the war. On the 
other hand, the Allies although having suffered 
greatly in loss of lives and property, have, under 


the terms of the Treaty of Peace and otherwise, 
acquired very considerable accessions of territories, 
populations, economic and other advantages. It 
would, therefore, seem that if a full account were 
taken of these and of the whole situation, there 
would be no desire nor reason to call upon the gov- 
ernment of this country for further contributions.” 
(See combined annual reports of World War For- 
eign Debt Commission, 1926, pages 68, 70.) 

The British proposal was renewed by Mr. 
Lloyd George in a letter to President Wilson, dated 
August 5, 1920. It is a very curious letter. The 
reasoning of Mr. Lloyd George does not reflect 
great credit upon his logical faculty. 

In effect, he said that the British Government 
could not think of paying its debt to the United 
States apart from a general settlement of the inter- 
governmental debts; that if Great Britain should 
remit (what she had promised unconditionally to 
pay the United States) without first receiving what 
her debtors owed her, particularly France, “British 
public opinion would never support (such) a one- 
sided arrangement at its sole expense, and that if 
such a one-sided arrangement were made it could 
not fail to estrange and eventually embitter the 
relations between the American and the British 
people with calamitous results to the future of the 
world.” 

It is hardly necessary to call attention to the 
former Prime Minister’s obvious disregard of the 
point made by Secretary Houston that such ar- 
rangement as the British proposed would leave the 
United States as the sole contributor to the extinc- 
tion of the debt, and not in any view a mere par- 
ticipant in its extinction. 

Mr. Lloyd George asked President Wilson for 
any advice he might feel himself able to give “as to 
the best method of securing that the whole problem 
could be considered and settled by the United 
States Government in concert with its associates 
at the earliest possible moment that the political 
situation in America makes it possible.” 

His concluding words were suggested by a fact 
which he mentions in his letter as having an impor- 
tance which he “recognizes,” to wit—“that in the 
midst of a Presidential election and with Congress 
not in session it is impossible for the United States 
to deal with this question in a practical manner.” 

The Lloyd George letter also referred to Great 
Britain’s failure to fund its debt to the United 
States as it had agreed to do. 

“I should like to make it plain,” said Lloyd 
George, “that this is due to no reluctance on the 
part of Great Britain to fund its debt, but solely 
to the fact that it cannot bind itself by any arrange- 
ment which would prejudice the working of any 
inter-allied arrangement which may be reached in 
the future.” 

It is not surprising that President Wilson in his 
reply reminded Lloyd George that the latter was 
departing from the agreement, which was made at 
the time Great Britain received the American loans. 

“The Secretary of the Treasury,” wrote President 
Wilson, “is authorizd by United States law to ar- 
range for the conversion of the demand obligations 
of the British Government into obligations having a 
fixed date of maturity, in accordance with the agree- 
ment of the British Government to make such exchange 
on demand contained in its existing obligations.” 

The reference made by Lloyd George to the 
difficulty which any British government would ex- 
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perience from British public opinion, should it make 
a “one-sided”, as he called it, settlement of Britain’s 
debt to the U nited States, is countered in President 
Wilson’s letter by a reference to American public 
opinion. 

“It is highly said President Wil- 
son, “that either the Congress or popular opinion 
in this country will ever permit a cancellation of 
any part of the debt of the British Government to 
the United States in order to induce the British 
Government to remit in full or part the debt to 
Great Britain of France or any other of the allied 
governments, or that it would consent to a cancella- 
tion or reduction in the debts of any of the allied 
governments as an inducement toward a practical 
settlement of the reparation claims.” 

Mr. Wilson then to the British sugges- 


improbable,’ 


passed 


tion of a cancellation of its debt. 

recall,” 

cancellation or 
> 


said he, “that suggestions 
exchange of the in- 
Britain to the United States 
Paris. Like sug- 


“You will 
looking to the 
debtedness of 
were made to me 
gestions were again made by the Chancellor of the 
Exchequer in the early part of the present year. 
The United States Government by its duly author- 
and clearly stated 
each 


Great 
when I was in 


ized representatives has promptly 
its unwillingness to accept such 
time they have been made, and has pointed out in 
detail the considerations which cause its decision. 
The views of the United States Government have 
not changed and it is not prepared to consent to 
the remission of any part of the debt of Great Brit- 
ain to the United States.” 

He returns to the broken agreement of Great 
Britain to fund its demand obligations held by this 
government, in the following sentence toward the 
close of his letter. 

“It is felt,” 
funding of these 
Government will do more to strengthen the friendly 
relations between America and Great Britain than 
would any other course of dealing with the same.” 

To the respective positions revealed in this cor- 
respondence, our war debtors, on the one hand, and 
the successive administrations in Washington, have 
adhered to the present time. 

There have been many discussions. Commis- 
sioners have been appointed representing the 
debtors, who have conferred at great length with 
commissioners representing the United States as a 
creditor, but without result or even progress. 

These futile discussions were interrupted by 
the Funding Agreements reached under the author- 
ity of the act passed by Congress in 1922. 

The generosity of the United States in making 
the loans has been matched by its generosity in 
reducing the amounts it is willing to accept in 
settlement. 

The reduction,. figured on a 4%4% basis, 
amounts in the case of Belgium, to 53 per cent; 
in the case of France, to 52 per cent; in the case 
of England, to 19.7 per cent; and in the case of 
Italy, to 75 per cent. 

On the basis of 5 per cent, the rate of interest 
upon which the loans were contracted, the percent- 
age of reduction is greater. In the case of Belgium 
and France it amounts to 60 per cent; in the case 


suggestions 


wrote President Wilson, “that the 
demand obligations of the British 


of Great Britain to 30 per cent; in the ca 
to 80 per cent. 

As the case stands today, the total 
debts amounts to $11,565,000,000. On June 
the instalments due from our 
amounting to $174,647,439, were defaulted, 
the amount of arrears under the funding agr 
ments to $475,068,625. 

The later instalments were def with 
air of finality. Our debtors seemed to wash thx 
hands of the matter,—to take leave of the subj 
as if it had ceased to possess interest for them. 
was difficult to discover in the communication 
with which they favored us, any sign that the de 
fault occasioned them particular discomfort or 
sense of reproach. 

The Johnson Act was our retort. 

There could be hardly any question that it 
represented the public sentiment of the United 
States. Congress in its adoption merely registere 
that sentiment. The President, in his prompt ay 
proval of the Act, recognized it. 

If public opinion in Great Britain would not 
sanction, as Lloyd George warned President Wil 
son, England’s payment of her debt to us, it is evi 
dent that public opinion in the United States will 
not accept the default of our debtors without mak 
ing a rejoinder, accompanied by such elements of 
reprisal as are at our command. 

The act is entitled “An Act to prohibit financial 
transactions. with any foreign government in de- 
fault on its obligations to the United States.” It 
reads as follows: 

“That hereafter it shall be unlawful within the 
United States or any place subject to the jurisdic- 
tion of the United States for any person to purchase 
or sell the bonds, securities, or other obligations of 
any foreign government or political subdivision 
thereof organization or association acting 
for or on behalf of a foreign government or politic: al 
subdivision thereof, issued after the passage of this 
Act, or to make any loan to such foreign govern- 
ment, political subdivision, organization, or asso- 
ciation, except a renewal or adjustment of existing 
indebtedness, while such government, political sub- 
division, organization or association, is in default 
in the payment of its obligations, or any part 
thereof, to the Government of the United States. 
Any person violating the provisions of this Act 
shall upon conviction thereof be fined not more than 
$10,000 or imprisoned for not more than five years, 
yr both. 

The Act is brief. Its terms are plain 
clares it to be unlawful within the United States 
for any person to purchase or sell the bonds or 
other obligations of a foreign government which is 
in default in the payment of any part of its ol bliga- 
tions to the United States Government; or to make 
any loan to such foreign government which shall 
be so in default. The violation of the Act is punish- 
able by fine and imprisonment. 

The bill thus enacted was introduced in the 
Senate in 1932, following the Senate Finance Com- 
mittee’s investigation of the sale of foreign securi- 
ties. It reposed in the Judiciary Committee for 
more than a year. On April 6, 1933, it was reported 
out of the Senate Committee with the declaration 
that “to curb the rapacity of those engaged in the 
sale of foreign obligations, as an admonition to gov- 
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to pay but which nevertheless 




















; te ( n engagements, is its laudable 

“e” 

Che S rted, directed its penalties not 
reign ¢ iments which were in default 
ts owe ie government of the United 
5 but als ose governments which were 
ult on st held privately by American 
ler ction on the bill for nearly a 
til « iry 11, 1934, it was called up in 
Senate by S« 1 Hiram Johnson of California, 
1 for less in fifteen minutes, and passed 
t oppositi 
Later in the at the request of the Demo- 
leader, S¢ Robinson of Arkansas, who 
red he | en absent when the bill was 
l, the Se ed to re-consider its action. 
t r Re S ited he wished to discuss the 
ith Senat son. Obviously there was 
sfaction provisions somewhere in the 
stratio1 
did not before the Senate again until 
P ary 2nd it was brought up once more 
Senator ] together with eight proposed 
ents. § these were of minor impor- 
l] e and were nded only to clarify the bill’s 
: sions. Tw he amendments, however, were 
f rime import 
Che first s from the bill its application to 
I nation sav: se whose defaults were to the 
q vernment of t United States, as distinguished 
t ; m those wh lefaults were to the private hold- 
: of their securities 
The se endment exempted from the op- 
A yn of the any “corporation created by or 
ri suant to spé¢ authorization of Congress, or 
: 7 orporation which the government of the 
4 ted States | exercises a controlling interest 
: 4 rough stock ownership or otherwise.” 
: In the brief debate which followed the ques- 
: n was raised to whether the bill, as amended, 

j ild violate « ng treaties, to which Senator 

a hnson made ver that not only was there no 

9 ch violation, the amendments had been pre- 

® ired by the Department of State. 

P| Senator Jol 1 said he regretted the amend- 

; ents but accepted them because he felt that only 

% doing so ¢ the bill be passed. The bill as 

a us amended passed the Senate without a dissent- 

a voice. It subsequently passed the House with- 

i it a record vote 

; It thus s that the State Department 

j ade its object s effective on two points, to wit: 

a nations in defa only on privately held debts were 

3 removed fron scope of the act, and a loophole 

. as inserted Section 2 to protect the pending 

5 Russian trade debt negotiations from any in- 

‘ erference thr the operation of the Act. 

4 The bill its net result is thus aimed ex- 
ta lusively at the debtor nations who are in default to 
bg the United States on their war borrowings. 
1a The Act affects eighteen nations. At the time 
i: f its discussi ind upon its passage fears were 

: expressed that might be interpreted as an un- 

friendly and ycative action on the part of our 

: government and lead to retaliatory measures. 

In some influential sections of the press it was 
criticized as presenting a casus belli. So far as I 

; am informed, no protests have been received from 

any of the foreign nations affected by the provisions 

















of the Act, and as to its being a violation of inter- 
national law and presenting a casus belli, I think 
the most cursory examination of the question will 
show this effect or result is not fairly chargeable 
to it. 

The law of nations is the law common to all 
nations; and if one nation does not respect it in 
her action, she violates the common rights of all 
the others. 

The juridical support of such a law as the John- 
son Act must be sought in the accepted principles 
of the law of nations, which affect all nations in 
their mutual intercourse. 

It is conceded by authoritative writers such 
as Vattel, whose “Law of Nations” is an epitome 
of the works of Grotius, Hobbes, Pufendort,. Bar- 
beyrac and Wolf, that a nation has the right to pro- 
cure at an equitable price whatever articles it wants, 
by purchasing them of other nations who have no 
occasion for them. This is the foundation of the 
right of commerce between different nations, and 
in particular, of the right of buying. 

The same reasoning cannot, however, be ap- 
plied to the right of selling such things as we want 
to part with, every man and every nation being per- 
fectly at liberty to buy a thing that is to be sold, or 
not to buy it, and to buy it of one rather than of 
another. The law of nature, on which the law of 
nations so largely rests, gives to no person what- 
soever any kind of right to sell what belongs to 
him, to another who does not wish to buy it; 
neither has any nation the right of selling her com- 
modities or merchandise to a people who are un- 
willing to have them. 

“Every State,” says Vattel, “has consequently 
the right to prohibit the entrance of foreign mer- 
chandise ; and the nations that are affected by such 
prohibition have no right to complain of it, as if 
they had been refused an office of humanity.” 

This writer continues that as commerce con- 
sists of mutually buying and selling all sorts of 
commodities, it is evident that it depends upon the 
will of any nation to carry on commerce with an- 
other, or to let it alone. If a nation is willing to 
allow this to go on, she can permit it under such 
conditions as she shall think proper, for in permit- 
ting another nation to trade with her, she grants 
that other a right; and everyone is at liberty to affix 
what conditions he pleases to a right, or more cor- 
rectly a privilege, which he grants of his own ac- 
cord. 

The same reasoning applies to exchange or the 
traffic of bankers, by means of which a merchant 
remits great sums from one end of the world to 
another. For the same reason that sovereigns are 
obliged to protect commerce, they are obliged to 
support this traffic of the bankers by good laws in 
which every merchant, whether citizen or foreigner, 
may find security. 

In general, it is equally the interest and the duty 
of every nation to have wise and equitable commer- 
cial laws, and of equal importance that the obliga- 
tions of governments should extend to the integrity 
of their bonds or other engagements for the pay- 
ment of money which enter so largely into the com- 
merce of the world, supplementing the exchanges 
formerly carried on exclusively by the banking in- 
stitutions. 

Nations cannot, of course, be sued in the regu- 
lar tribunals. It is inconsistent with the idea of 

(Continued on page 718) 
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By Everett FRASER 
Dean of Law School, University of Minnesota 


HE land law is so extensive a subject that like 

the elephant to the blind men, it presents dif- 

ferent aspects to different interested 
in it. My interest has been primarily in the law of 
estates and future interests, and to a lesser extent 
conveyancing, and it is with these parts of the law 
that I shall principally, though not exclusively, deal 
in this discussion, 

Land law is the oldest law that we have. It 
is the most stable. It changes very slowly. Be- 
cause of the fear of unsettling titles, the principle of 
stare decisis is more constantly applied to it than to 
other branches of the law. The task of moderniz- 
ing it is left to the legislatures. They are hampered 
by lack of familiarity with the subject, by inertia, 
and by fear of the unknown. The branch of the 
land law has been let grow without pruning off 
the dead twigs. The statutes that have been en- 
acted are none too happy in their results. Some- 
times they have done as much harm as good. 

We took our land law from England where it 
had been developing for seven centuries. Its gen- 
eral principles were already developed. The types 
of interests that we now have were almost all of 
English origin. Our modes of conveyancing were 
in general formulated on the English pattern. 
When we adopted the English law the period of 
formulation was over and the period of reform had 
not yet begun. The reform period in English land 
law began early in the 19th century. In the 18th 
century only fourteen statutes were passed materi- 
ally affecting the land law, while in the 19th cen- 
tury there were one hundred thirty-eight. We 
adopted the law unreformed, including rules that 
shortly ceased to be law in the land of their origin. 

It is of comparatively little importance whether 
we adopted the principles of tenure and seisin. The 
provisions of some constitutions and statutes abol- 
ishing tenure and declaring allodial ownership of 
ny value. They merely 


( persons 
1 
| 


land have been of little if any 
exorcised ghosts after the deeds were already done 
in the body. The important fact is that we did 
adopt the particular rules of law that grew out of 
these principles. They had struck out their own 
roots and had an independent existence, and the 
death of the parent tree left them flourishing. And 
here, incidentally, is a lesson for legislators as to 
the ineffectiveness of vague and general legislation 
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So we have with us still many rules of 
their origin to the principles arising 
tenure and seisin. Some of these will 
proceed. 

This English land law became tl 
One country, but the law of each of 
and ultimately of 47 
was the independent development 
each of these states. Reform of land 
land was comparatively easy, having 
for only one country. But reform in 


states. 


states was and is a matter of great diffi 
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and also upon the judicial view of wha 
English law were suited to the par 
Starting with these diverse views as 
of the English law applied in the s 
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property according to its own notions 


of the earlier days were none too lear: 
Some errors we! 


branch of the law. 
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judge-made law of the several states 
be said that the judge-made law has, 


maintained a fair degree of consistency 


ations from the standard were 
decisions, 
common body of judicial law for the 
It was in the legislative sphere that 
ences 

State legislation on the law of 
been on the whole haphazard. 


arose. 


Rare 


been an adequate study of the needs for 
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Statutes were passed according to tl 
the persons who introduced the bills 


rarely a group of men in the legislatur 


cient interest in or knowledge of 


provide wise legislation. The matters leg 
might be of great or of little importance. 
sometimes had results which were ne 


by the persons who introduced them 
out policy was followed. 
acts were passed in different states. 
ples will illustrate the meaning of th 
By the English common law an 
land was in the hostile possession of 
not make an effective conveyance of th 
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ites back to the time when the land was 
red by livery of seisin, and when, as Mait- 
peopl uuld not conceive of passing 
thing t a physical transfer of the 
which the rights existed. Some states 
statute, changed this rule, and allow land 
idverse | ession to be transferred by the 
of it. O e other hand, a number of states 
issed statutes reaffirming the common law 
$y the comm on law rule, one spouse could 
vey land to another. This rule has been 


sly repeal n a number of states, and ex- 


affirmed others. In some states, rights 
try and poss bilities of reverter, which were 
nable by the common law, have been expressly 
alienable. In other states, the common law 
; afirmed, and they were made inalienable by 


ss statute 
1e unevenness of the development of the law 
| property in the several states is still further 


asized by the matters upon which there is leg- 
n in some states and not in others. In the 
rity of states, the rule in Shelley’s Case is 
hed; in others it still exists. In some states 
tingent future interests generally have been 
alienable; in others they are still inalienable. 


number of states, devises to charities of more 

1 certain amount of the devisor’s property, or 
le within a certain time before his death, are 

in others there is no legislation upon the sub- 

In some states there are statutes limiting the 

| during which accumulations of the rents and 
fits of land may be made. In most states there 
no restrictions except such as arise out of the 
mon law. 

\s an illustration of the diversity that has de- 
ped, we might cite the effect of a conveyance to 
son and the heirs of his body. Such a con- 
ince in England, prior to the Statute of de 
nis in 1285, created a fee simple conditional; 
ter that statute, created a fee tail. With us, in 
I four states, it still creates the fee simple 
nditional, which has not existed in England since 
creates a fee 


e or 


285; in some en other states, it 
by statutes in a number of other states, it 
ites a fee simple; in still others, it creates a life 
tate in the first taker with a remainder in the 
rs of his body; and in still others, it creates an 
tate tail for the life time of the first taker, which 
omes a fee simple absolute in the person who 


erits from him 
Thus in a measure in respect to judicial deci- 
ly in respect to legislation, each 
its own system of real property 
it there is an advantage in hav- 
ratories for experimentation in 
operty, but no one can seriously 
litions are so different in the sev- 
il states as t ill for diametrically opposite rules 
this branch of the law. Surely, one rule is better 
other. But there has been no body to 
hority as to which rule is preferable. 
Some of the more elaborate attempts at reform 


" , 
m,and more i oC 


It may be 
so many lal 
law of real 


lgogest that cor 


the law of perty have had unfortunate re- 
ults. One of most ambitious of these was the 
New York re n of 1828. The revisors stated 
that they were iking the law so clear that even a 
layman could lerstand it. The revision con- 
tained some sections which were admirable, and 
have never been improved upon since. But other 


parts, for example, the rules in respect to suspen- 
sion of the power of alienation which displaced or 
supplemented the common law rule against per- 
petuities, the attempt to restrict the trusts that 
might be created, and the chapter on powers, have 
been the fertile source of litigation, and were the 
occasion of the remark of John Chipman Gray that 
in no other state was the making of a will so haz- 
ardous an undertaking. These statutes were copied 
in several other states with like results. 

I do not favor an attempt at an elaborate codi- 
fication of the law of real property. Where the 
common law is reasonably clear and certain, and 
where there is comparatively little conflict, I would 
leave it to be dealt with by the Restatement of the 
American Law Institute. Codification is an allur- 
ing idea in prospect. But in realization it is fraught 
with the greatest dangers. The law expressed in 
terms of statutes becomes arbitrary and crabbed. 
Attention becomes centered upon the words of the 
statutes rather than upon the general principles 
which they are intended to express. The result 
is an unsymmetrical development, too often disre- 
garding the general principles of the law. In the 
main I would leave the common law of real prop- 
erty as it has been developed by the judges through 
the ages, and would merely eliminate by legisla- 
tion the anachronisms and errors which adhere to 
it. Uncertainties should also be remedied. This 
could be done by different acts on different topics, 
carefully worded so as not to disturb other parts 
of the law. 

There are already in the different jurisdictions 
many statutes of merit. If all of these were col- 
lected, and the best selected from the aggregation, 
and recommended to the several state legislatures, 
it would be the most useful piece of work that could 
be accomplished. One state has an admirable 
statute on one topic; another on another. If the 
best of these were collected and put forward with 
the endorsement of the American Bar Association 
and the several state associations so that their en- 
actment by legislatures would follow, a great im- 
provement would be made in the law. 

The need of the present time is for a survey of 
the law in each of the several states, the selection of 
the best features from each, and their adoption by 
the others. 

As illustrative of the matters to which atten- 
tion might be given, I would venture to suggest the 
following topics as worthy of consideration. 

1. A statute that would eliminate the differ- 
ences between the types of future interests that 
may be limited to a third person. We have among 
contingent interests, contingent remainders and the 
new types of interests introduced by the Statutes 
of Uses and Wills. The reasons for the differences 
between these interests are purely historical, and 
have long ceased to have any force. There is ra 
reason today why contingent remainders should 
differ from executory devises. This assimilation 
was completely accomplished by the New York 
statutes of 1828. They provided for one type of 
future interest to third persons capable of vesting 
whenever the event upon which it is limited hap- 
pens, and not failing because of the termination of 
the prior estate before it vests. Many states have 
similar statutes, but in at least five states there are 
decisions perpetuating the old common law dis- 


tinction; and in some fifteen states, there are 
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neither decisions nor statutes upon the matter, leav- 
ing the law in a state of uncertainty, and inviting to 
litigation. 

2. Select an apt statute for abolishing the rule 
in Shelley’s Case. The rule has already been abol- 
ished in many jurisdictions, but in some of these 
jurisdictions the abolition is only partial because 
of the ineptitude of the statute. Here again the 
New York statute of 1828 is effective. 

3. Another rule that should be eliminated from 
the law is one analogous to the rule in Shelley’s 
Case, the rule of the “worthier title,” that a con- 
veyor cannot make his heirs take by purchase that 
which apart from the conveyance they might take 
by descent. This rule, like the rule in Shelley’s 
Case, had its origin in the time when taking by 
descent meant feudal that would be lost 
if the land were taken by purchase. One or two 
illustrations will show the results of the rule. 

In a Massachusetts case (Ellis v. Page, 7 Cush. 
161), A devised land to his wife for life, and then 
to his heirs at law. He also gave legacies to certain 
persons. There was not enough personal property 
to pay the legacies. Had the devise of the land 
been to a person who was not the heir at law of 
A, the land would not be subject to sale for the 
payment of the legacies. The court held, however, 
that as the heir of A might take by descent that 
which was given by the will, he should take by the 
worthier title, and hence the devise to him in the 
will was void. The land thus passing to the heir by 
descent became subject to sale for the payment of 
the legacies. 

In an Iowa case (Herring v. Herring, 187 Iowa 
193), a wife made a will devising land to her hus- 
band. The husband died before the wife. The 
devise to the husband of course lapsed, but a statute 
provided that in case of a lapsed devise of this kind, 
the land should pass to the heir of the intended de- 
visee. It was held, however, that as the husband 
was heir presumptive to the wife, there was in legal 
effect no devise to him, and hence the statute in 
favor of his heirs was inapplicable. 

It i8 worth remarking that this rule was abol- 
ished in England in 1833, but persists throughout 
this country, although England retained the rule in 
Shelley’s Case until 1925, which has been generally 
abolished in this country. 

4. The law as to rights of entry and possibility 
of reverter should be modified. Rights of entry are 
becoming of more frequent occurrence. They are 
rarely limited in time in the conveyance. They 
are not, in the United States as they are in Eng- 
land, subject to the rule against perpetuities. Thus 
they may continue as defects on the title indefi- 
nitely. Release of them is often difficult to secure. 

Recently there was brought to my attention an 
instance of twenty-four parcels of land, the owners 
of which were seeking loans from the Home Own- 
ers Loan Corporation. The parcels had been con- 
veyed in 1910 on various conditions as to building, 
selling liquor, etc., and it was provided that for 
breach of any of these conditions the grantor might 
re-enter. The counsel for the Home Loan Owners 
Corporation would not pass these titles. The grant- 
ors were dead. They left several children who 
could not be found. There was no way in which 
these titles could be cleared. 

A Massachusetts statute has provided such 
conditions shall not be effective for more than 


services 


thirty years. Possibly such conditions on a 
simple should be made void ab initto. At least 
should be restricted in time as is done in Massa 
setts. 

5. A model statute should be draf 
ing the alienability of future interests 
There are statutes in many jurisdictions 
effectiveness. A mode 
types 


; ; 
should, it is 


ing degrees of 
should specifically declare the 
which should be alienable, and 
mitted, include the right of entry for 
dition and possibility of reverter, which 
inalienable in most jurisdictions, although 
alienable in some by statutes there existing. 
tingent interests to third persons should 
included in such a statute. They are now 
heid alienable, but in a number of juri 
rule of 


preacn Ol 


are 


dictions 
common law inalienability still applies 
them. 

6. A model statute providing for the creatio: 
of joint tenancies without the necessity of two c 
veyances. ‘There has been considerable litigation 
in recent years over attempts of one spouse to make 
the other spouse a joint tenant or 
tireties by a single direct conveyance. 
difficulty applies to joing anyone as 
The rule that only those who take 
ance can be joint tenants arose when livery of seisin 
One could not put 


seised at 


i a Ae eee oo 


et 


one convey 


was the mode of conveyance. 

in seisin of his land and remain 

Hence two conveyances 

the Statute of Uses, one conveyance 

Chis practice 
‘ 


another: 
the same time. 
essary. Alte 
to the use of the two was effective 
seems to have passed out of use in this country, and 


were nec- 


; 


it should be unnecessary to resort to it. Statutes in 
England and in a few of our states have provided 
for the creation of joint tenancies by a direct con 
veyance from the owner to the other, declaring the 
intent that they should hold as joint tenants. 

7. A reasonable statute should be drawn re 
specting accumulations. In some states today, ac- 
cumulations of the rents and profits of real property 
are restricted to minorities. But the income from 
personal property may be accumulated for lives in 
being and twenty-one years. Everyone is familiar 
with the Thelluson Case in England in 1805, and 
the act which followed it. Similar acts have been 
passed in few of the United States. | 
mon law rule of the Thelluson Case, 
may be made to continue for lives 
twenty-one years. It is thus possible for a testator 
to direct his property to be accumulated for almost 
a hundred years. Such a power to the dead hand 
should be denied, and a model statute is desirable 
for this purpose. 

8. A rule that seems to have escaped much 
attention has come to the front in a recent New 
York case (Moore Lumber Co. v. Behrman, 144 
Misc. Rep. 291). Blackstone states a rule that a 
corporation cannot be a joint tenant. This rule has 
become of importance in view of the practice of 
making trust companies and a natural person co- 
trustees. If there can be no joint tenancy between 
the two, the question is what becomes of the title 
upon the death of the natural person. The case re- 
ferred to sustained the rule. A remedy should be 
provided by statute. 

9. There is need of statutes to take 
the difficulties arising in many instances 
persons ownin interests 
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trust, there is power in a court 
a sale of the land in certain cir- 
) express power of sale is given 
trustee But in case the land is not in trust, 


the land is 
uity to ordet 


joubtful th there is power in the court to 
1 sale, no tter how desirable it may be in 
nterest of the parties. Statutes are desirable 

will authorize sales under given circum- 
es, and provide for investment of the proceeds 
the benefit of the parties concerned. Such 
ites exist in some states. In this connection, 


desirable there be statutes giving courts 
guardians ad litem for unborn 


affected in any 


er to appoint 
ons whose interests may be 
eedings respecting the land. 

[These are but a few of the matters that might 
of this section on real property. 
others, enough to keep the sec- 
busy for a long period of time. A few years 
the Title Men’s Association suggested some 
sections of a statute, many of 
ch have great merit. Authorization of convey- 
es between spouses, the elimination of the com- 
urtesy and dower, and a provision 
spouse to take a share in the 
succession, limited, however, 


the attent 


ré are man 


Iteen statutes 


law of c 
a right of one 
her’s property 


to the property left by the deceased, would greatly 
facilitate conveyancing and obviate many possibili- 
ties of defects in titles. 

The section should take a position and obtain 
the sanction of the American Bar Association upon 
those matters on which there are now opposing 
statutes in the several states. There is plenty of 
work to be done. I venture the suggestion that 
a happy mode of co-operation might be devised by 
procuring the creation of similar sections in state 
bar associations. Co-operation between the na- 
tional section and state sections would greatly fa- 
cilitate the work, the collection of statutes and ci- 
tations. The opinion of authorities in the several 
states would thus be made available to the national 
section. On the other hand, the thorough and con- 
sidered opinion of the national section would be of 
great weight and assistance to the state sections in 
procuring enactment of proposed laws. 

One other suggestion. If the American Law 
Institute or some like agency could be induced to 
collect and arrange the statutes of the several states 
and to draft model bills, as the Institute did for 
criminal procedure, it would be a great service. It 
would also be a conservation of energy, for the 
problem is the same for each of the states. 
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HEN we recall how much we were worth 

and how much we earned in 1929 or read 

again the magnificence of the totals of busi- 
ness during that year we inevitably ask “Where did 
all the money go to?” The economist answers “It 
never went anywhere because it never existed.” 
The fine figures of the boom days merely express 
the value of commodities in terms of other com- 
modities. In the movement from prosperity to 
lepression much suffering is caused by the failure 
f all prices to readjust themselves at a uniform 
tempo. Ultimately this readjustment is completed. 
Raw materials are cheaper, wages are lower, fin- 
ished products cost less and financing is less ex- 
pensive because interest rates are down. People are 
chastened and feel poorer but most of them are 
really just as well off as ever. If Government has 
caused inequities by interfering with the law of 
supply and demand during the period of prosperity, 
for example by tariffs, these inequities will continue 
and will cause more acute complaint at the bottom 
of the cycle, but the inequities will not have been 


caused by the depression. If technological advances 
have brought about unemployment during the 
period of prosperity and if these technological ad- 
vances continue at an accelerating pace during the 
depression, unemployment may be worse at the 
bottom of the cycle than at the top, but pire ny 
ment is not due solely and perhaps not chiefly to 
the depression. What may have increased unem- 
ployment and encouraged the introduction of labor 
saving machinery is an attempt to prevent labor 
costs from being readjusted to conform to other 
reductions. 

The policy of Government in a depression is 
clearly dictated. First, it must interfere as little 
as possible with the natural readjustment of costs 
and prices. Second, it must reduce its own costs 
so that the tax burden does not become greater. 
Government should be able to do this if it does not 
expand its activities because in the trough of the 
cycle it should pay less for materials, for wages, 
and for money. If Government has a long-term 
program of useful public improvements it may be 
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justified in enlarging its program by conservative 
borrowing during the depression, partly because it 
can thus provide a legitimate stimulus to business 
and partly because such a course is economical. 
Government of course must also supervise agencies 
of relief to prevent incidental suffering which may 
be occasioned by the readjustments of costs and 
prices. 

The hardest element to adjust to the new valuta 
is the long term secured debt. Short term debts take 
care of themselves. They are either paid, compro- 
mised or defaulted. If they are defaulted they are 
outlawed in a comparatively short period. The 
knotty problem is presented by the mortgage obliga- 
tions running 10 to 25 or more years especially if 
these come due during the depression 

Two remedies, or rather one remedy and one 
nostrum, compete inevitably as solutions of the 
debt problem in a depression. The first is bank 
ruptcy with its correlative devices of composition, 
extension and reorganization; the second is infla 
tion. In spite of the recent abandonment of the 
gold standard and the potentialities of dangerous 
inflation in the existing currency policies the 
Hoover and Roosevelt administrations alike have 
endeavored thus far to solve the debt problem by 
assisting in refinancing, encouraging voluntary scal 
ing down of obligations and by broadening bank 
ruptcy jurisdiction. 

The 1933 bankruptcy amendments provided new 
composition and extension machinery for all nat- 
ural persons, a special and all but unworkable 
method of debt adjustment for farmers* and a com 
prehensive arrangement dealing with railroad finan- 
cial difficulties. The 1934 amendments, besides im- 
portant changes in general sections such as the 
provisions affecting rent claims, added new sections 
dealing with municipal and business corporations, 
and amended Section 75 on the subject of farmer 
compositions and extensions. The last amendment 
both corrected deficiencies in Section 75 and supple 
mented the Section with the important and revolu- 
tionary Frazier-Lemke law.? The 1933 Section 75 
from the standpoint of the farmer had at least three 
defects, each of them a killer. First, to invoke it 
at all, 15 farmers in a county had to join in asking 
for a conciliation commissioner. Second, the con- 
ciliation commissioner’s compensation was limited 
to $10 for his manifold and exacting duties. Third, 
the acceptance of a composition or extension pro- 
posal required the consent of a majority of credit- 
ors representing a majority in amount of secured 
and unsecured claims. Neither the amount nor the 
lien of a secured creditor could be affected, merely 
the time and method of liquidation. The first mort- 
gage debt of most farmers itself represented a ma- 
jority of their indebtedness so the mortgagee had a 
veto power over most composition and extension 
proposals. If the proposal was rejected the mort- 
gagee was remitted to whatever remedies he had 
by state law. 

The 1934 amendments require the Federal dis- 
trict courts to appoint one or more referees as con- 
ciliation commissioners in every county where the 
census shows 500 or more farmers. If there are not 
500 farmers, adjacent counties may be combined 
to make a conciliation district. Conciliation com- 
missioners’ compensation is raised from $10 to $25 
a case, and they are allowed the franking privilege 


1. See the writer’s “Agricultural Cor sitions and . Extensions” 
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These two changes reas 
Che Fraz 


for official business. 
ably take care of the first two defects 
Lemke Act, added to Section 75 as 1 
represents the Congressional attempt 1 
other defect. 

As the law now 
a petition and present a proposal for a co 
or an extension. If he does not get it 
if when it is accepted “he feels aggrieved 


stands a farmer 


amend his petition by asking that he 

a bankrupt. Then he may petition 

have all his property appraised, whether pled 
encumbered by liens, or unencumbered. The 
“appraisers” is plural. Nothing is said about nu 
ber or qualifications of appraisers. Thx *t 
ently could be satisfied by appointing 

for chattels and one for real estate I 
may fix “the fair and reasonable value 
erty,” not necessarily the market value 

of the appraisal. In the case of real « 
party has a year from the order approvins 
praisal in which to file objections, exceptions 


‘ 
the 


appeals. 

When the value of the farmer’s 
been fixed by appraisal, the referee mus 
aside to the farmer his exempt property 
to any existing mortgages or liens 
exemptions” to the value of the exempt 
If this is not a joker in the law, at any 1 
away some of the attractiveness of t le 
farmer. Aside from tax liens much exemy 
erty is subject to judgment and mortgage 
cause the farmer and his wife | 
exemptions when incurring their obligat 
itors who retain rights against exempt 
parently retain their usual remedies 
of its value. For the balance due them, if 
are general creditors, unless they hav: 
ity. After exempt property is set aside 
mainder of the farmer’s property goes 
farmer under the control of the court. h 
erty is subject to a general lien for the payment 
general creditors, subject to prior encumbrances. 


lave 


The property is subject to prior liens l gen 
eral liens only to the extent of its appraised value 
If the appraised value of the property $5,000 and 
there are prior tax liens against it of $1,000 and a 
first mortgage of $5,000, the taxing authorities may 
hope to get $1,000, the first mortgagee $4,000, and 
other creditors nothing. Different items of prop 
erty may be subject to different liens 

If the debtor wishes, the trustee will 
sell the farmer all his property less the 
for the sum of the appraised value 
must pay one per cent interest the fir 
one per cent thereafter on unpaid balance 
2% per cent of the appraised price the se 


third years, 5 per cent the fourth and fifth 
and the balance, 85 per cent, within six years 
The farmer’s payments go first to 


also pays taxes. first 
creditors 


the secured creditors and then to genet 
as their interests appear. 
If the farmer wants to 
any part of the property at any time 
by paying the appraised value of that 
the debtor defaults on his payments, 
may enforce their liens or other rights 
ance with the law” but they do not get 
gate more than the appraised value 
Any secured creditor by filing w1 
tions can prevent the foregoing arrang 
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yr into eftect [he court thereupon must set 
to the fart s exemptions, stay all proceed- 
gainst hit r five years, and let him have 
sion of | property during this period under 
l of t yurt, provided the farmer pays 
reas le rental Although the rental 
al ental payment must be made 
nths after the stay. The rent goes to the 
Ss, sé ( 1 unsecured, as their interests 
\t t end of five years, the farmer may 
o court the appraised price of the property. 
lienholder of real estate may request a new 
isal of the real estate. The lienholder may 
s choice between appraisals. The farmer is 
tled to a bankruptcy discharge at the end of 
the six or the five year period if he fulfills 
itutory 1 under the composition plan 
adopted. In addition under either arrange- 
the farmer gets a clear title to his property. 
Passin interesting question of what 
aw means the stay of “all proceedings” for 
vears it is evident that the law operates with 
e sevel 1 junior lien-holders. If a 
ier has a tar worth today at a fair appraisal 
)000 and owes $10,000 secured by first mortgage 
$3,000 secur by a second mortgage, the sec- 
rtgage¢ nterest is destroyed surely under 
rst plan and in most instances ultimately under 
second. Today by paying, or in most cases in 
ty by assuming, the first mortgage, the second 
y wee can y the property at foreclosure sale, 
attempt to reim! urse himself for his losses from 
property first lien hold r is not much bet- 
r off under t Fy --Lemke law than the sec- 
| mortgage¢ if th ( peo r is appraised at less 
the mortgage, the bs a must accept the 
irre 
Che law applies only to debts existing June 28, 
134. The operation of Section 75 as a whole ex- 
s by limita March 3, 1938. 
No attempt here is made to point out numer- 
minor ambiguities and infelicities in Section 75. 
e legislative tory of Section 75 both in its orig- 
and its present form explains why the Section 
a whole is one of the worst recent examples of 
iftsmanship in Federal legislation 
The Bankruptcy Act as it now stands is unfair 
ts favoritis1 farmer debtors and creditors in 
mparison to its treatment of other individual 
ebtors and their creditors. If its public policy is 
proved (and tever its harshness to creditors 
ere is much t said for it as a safeguard against 
further popu movement for inflat tion) it might 
extended to apply to all natural persons. 
Is the Frazier-Lemke Act constitutional? If 
is not it must ttacked as a taking of property 
ithout due process under the Fifth Amendment. 
ongress, it 1 t be remembered, has a constitu- 
onal warrant to pass “uniform laws on the subject 
| bankruptcies It is too late to argue that bank- 
ruptcy —s n is limited by the conception of 
ankruj prevailing when the Constitution was 
lopted The broken line of judicial opinion 


present day indicates that 
tory’s broad rpretation is correct and that in 


he sense of the Constitution a law on the subject 
bankruptci¢ s a law making provision for cases 
Sturg + Wheat 2, 195 (1819); In re Klein, 

as. N € te to Nelson v. Carland, 1 How. 265, 

7 8 ye } Cas. N 11673 (1874); Hanover Na- 


" 4 
18/4); 


Bank N 5 86 U.S. 181, 22 Sup. Ct. 857 (1902); Story, 


of persons failing to pay their debts.* Special treat- 
ment of farmers as a class has long been the ac- 
cepted practice of Congress in bankruptcy legisla- 
tion. If the constitutional scope of Congressional 
power is admitted the fact of the long disuse of part 
of that power is no basis for denying its present 
existence. The new bankruptcy legislation cannot 
be overthrown on the ground of lack of uniform- 
ity. The Supreme Court has stated that uniformity 
is geographical and not personal.* The various 
provisions in recent bankruptcy acts making com- 
positions and extensions dependent upon the ap- 
proval of a majority in number of creditors holding 
a majority in amount of claims have been attacked 
as an unconstitutional delegation of legislative 
power. To call such a requirement a delegation of 
legislative power seems a strained construction. 
Such a contention has recently been rejected by the 
Seventh Circuit Court of Appeals.® 

There remains the question of the Fifth Amend- 
ment. This Amendment followed the granting of 
the bankruptcy power to Congress and presumably 
limits that power. The mortgagee has a legal in- 
terest in land or chattels conveyed as security. In 
many states the mortgagee is the legal owner of 
land. In most states he is the legal owner of chat- 
tels. The pledgee has possession with the common 
law right of sale and usually extensive contractual 
powers of sale in addition to his common law rights. 
The Frazier-Lemke Act does deprive secured cred- 
itors of property. It does so in part at least only 
for a particular class of debtors. If the theory is 
that the operation is for the public good, it is taking 
of property without just compensation. This de- 
privation occurs in connection with judicial process 
but little is left to judicial discretion. The court 
must grant the stays and order the conveyances to 
the debtor without consideration of the merits of 
the particular case. The time of the stay is fixed 
regardless of individual equities. There is slight 
power to alter the decrees if conditions change 

The first case to be decided has resulted in a 
holding that the Act is unconstitutional. One dis- 
trict court opinion is not decisive, perhaps not even 
important, but taken in connection with the bold- 
ness of the innovation in the Frazier-Lemke Act 
at least indicates that before the new law can be 
accepted it must meet the test of strict scrutiny in 
the light of established constitutional principles.’ 


4. Hanover National Bank v. Moyses, 188 supra, note 3. 

5. In re Landquist. In re Parmenter, 70 F. (2) 929 (1934). 

6. In re Bradford, D. C. Md., 7 F. Supp. 665 (1934). 

7. The writer expects to publish in an early issue of the Minnesota 
Law Review a more extended discussion of the Frazier-Lemke Act 
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STATEMENT CONCERNING THE WORK OF THE 
AMERICAN LAW INSTITUTE’ 





By WILLIAM DRAPER LEWIS 


Director of the American Law Institute 


Law Institute has done three principal things: 

First, it has published the Restatement of the 
Law of Agency, completed the Restatement of Con- 
flict of Laws and the first two Divisions of the 
Law of Torts—that on Intentional Harms to Per- 
sons, Land and Chattels and on Negligence. Second, 
as the result of receiving an additional donation 
from the Carnegie Corporation, it has made ar- 
rangements to complete a definite, coherent and 
essential part of the Restatement of the common 
law by 1939. Third, it has given serious consider- 
ation to the future of the Institute, especially in 
connection with possible work in the field of Crim- 
inal Justice. 

The two volumes of the Restatement of Agency 
were published last December, just a year after the 
publication of the Restatement of Contracts. The 
work on Agency was begun in the fall of 1923, nine 
and a half years before the final draft was adopted 
by the Institute and ten years and one month prior 
to the publication of the Restatement. It is a satis- 
faction to note that at present between 4,500 and 
5,000 copies of Agency have been sold, but it is 
doubtful whether the sales will ever catch up to 
the sales of the Restatement of Contracts which 
now, nineteen months from its publication, exceed 
7,300 copies. We lawyers seem to take the Law 
of Contracts more seriously than that of Agency. 
Whether or not this attitude is justified, the Insti- 
tute found the Subject as full of difficulties as that 
of Contracts, the situation dealt with perhaps more 
complicated, the uncertainties of the case law quite 
as baffling and the cases to be considered much 
more numerous. 

The work in Agency was completed prior to 
your last Annual Meeting. It is the completion of 
the Restatements of Intentional Harms to Persons, 
Land and Chattels, and of Negligence, and Conflict 
of Laws which has occupied the major portion of 
the time of the Institute’s Council, its Executive 
Committee and the officers of the Institute during 
last fall, winter and spring, as well as that of the 
Annual Meeting of the Institute in May. Not only 
is the volume of Restatement completed during the 
past year greater than in any prior year, but one of 
the Subjects, Conflict of Laws, has presented from 
the beginning extraordinary difficulties. Though 
the Restatement of this Subject will appear in one 
volume, work was begun as long ago as 1923. It 
has, therefore taken us eleven years to complete 
the task. Some appreciation of its difficulties will 
be had from the fact that a single chapter—that on 
Administration of Decedent’s Estates and Receiver- 
ships—was developed through the consideration of 
some twelve preliminary drafts and the results of 
many special investigations of particular topics. The 


S INCE your meeting a year ago the American 


*Made at the Annual Meeting of the American Bar Association at 
Milwaukee on Tuesday, August 28 
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fact that we are a country of forty-eight stat 


while socially and economically a single nati 
gives to the Subject Conflict of Laws an importa: 
which is not approached in any other country. 
view of its inherent difficulties and the present stat 
of case authority it was imperative that much ti 
and labor should be expended on its Restatement 
We believe that the Restatement is as nearly rig 
as in the nature of existing conditions it is possib! 
to make it and that it will be of great assistance: 
to the lawyer, the judge and the law teacher. 

The school editions of the Restatement of In 
tentional Harms to Persons, Land and Chattels and 
of Negligence as well as the school edition of Con 
flict of Laws will be published on September 20 
The regular edition of the two Divisions of the Law 
of Torts, each in a separate volume, will be avail 
able for purchase in October or early November 
It has been decided, in order that the 
may not be asked to purchase three volumes of the 
Restatement at one time, to withhold the regular 
edition of the Restatement of Conflict of Laws until 
January. The pamphlets containing the law school 
editions, while adapted to the peculiar needs of the 
classroom and the limited funds of the law student, 
are not adapted to the use of the lawyer or judge 
either in his office or in court. 

In my statement last year I summarized the 
publication schedule of the Restatement until the 
end of 1936. The publication of Agency and the 
prospective publication of two volumes of Torts 
and the volume of Conflict of Laws fulfils the 
promise then made as to the portions of the Re- 
statement to appear this year. I stated that during 
1935 the Restatement of Trusts in two volumes, 
including Express Trusts, Charitable Trusts and 
Resulting Trusts, would be published. This prom- 
ise will be kept. Tentative Drafts of all but the 
final chapter have already appeared and this fall 
the Reporter, Austin W. Scott, and his Advisers 
will complete a proposed revision for the consider- 
ation of the Council next winter. As finally adopted 
by the Council it will be submitted to our Annual 
Meeting next spring as a proposed Final Draft. 

When the Institute began its work on tl 
statement it engaged in an experiment. |! 
like it had ever been tried before. The 
work had to be tested and modified by the results 
of experience. Not even an educated guess could 
be made as to the time of the completion of any 
subject. All that is now changed. If we confine 
promises to what can be done in the next few 
years, performance should correspond to promise 

The worthwhileness of the great an 
labor expended on the Restatement will 
depend on the character and the extent to which 
it is accepted as an authority, especially its use by 


the courts. This last will always depend on the 
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lity with which the legal pro- 
rrasps the necessity of greater clarity and 
non law, if that peculiar insti- 


Ty ] ‘ i 
f the English-speaking peoples, the common 
stem expressing and developing law 
li ion, is to endure in the grow- 
nplexit) modern life. I do not think that 
estatement as yet done more than to make 
proach to the position of authority which it 
iltimatel ttain Nevertheless, its progress 
being regarded by our profession as prima 
corre tement of general common law, 
len be one denying its accuracy to 
e his contention, is more rapid than any of 
f us cl connected with the enterprise 
cept then conceived possible at this time. 


ir Annual Meeting last May a booklet entitled 


e Restatems the Courts,” was distributed 
ir member showing in over 500 digest para- 
phs the use made by courts up to last January 
he Tentative and Official Drafts. The publica- 


Drafts of Contracts and Agency 
| reased the citations to those Restate- 
In a short time the American Law Insti- 


te Publishers pe to make the publication at 


ir inter f additional similar digest para- 
s setting forth the use of the Restatement 
licial of s part of a regular service. 

The d i the Carnegie Corporation to 


I have referred amounting to $538,000 was 

on the 21 last October. In addition, the 
Corporation has set aside $100,000 for the further 
pport of the Institute, “appropriation to be made 
receipt of of operation satisfactory to the 
rustees of the Corporation.” Together with the 
nexpended balances of prior donations, this $638,- 
000 should be sufficient to enable us to complete, 
exception of one subject, a definite 
sential part of our common law. 
lished Restatements should include 
Contracts, Agency, Conflict of Laws, Torts, Trusts, 
the principal parts of the law of Property, Quasi 
(_ontracts, Cor uctive Trusts, and Sales of Land. 
year and 1935 will probably wit- 

ness the maximum of the Institute’s Restatement 
tivity During the’following four years the vol- 
work will rapidly decline. 


vith the possib! 
oherent and « 
1939 the pul 


The present 


ime of Restatem« nt 


ere are, of urse, many other subjects in addi- 
mn to thos vhich we are now engaged the 


proper restatement of which would result in the 
simplification of the law; but, as I 
Report to the Institute last May, 
work on the Restatement cannot 
go forward without sufficient funds, it is also essen- 
tial that American legal scholarship in relation to 
any subject lertaken has advanced to a point 
where work « be begun with reasonable expecta- 
tion of making a Restatement that will constitute 
1 real contribution to our law. This has been true 
of the two Subjects we have completed and it is 
also true of the Subjects on which we are now 
unlimited present funds would not 
n within the next year, or within 
three years, more than one, or 
portant subjects other than those 
which we hope to complete by 1939. Therefore, 
though in a sense the Restatement will never be 
completed, after we have finished work on the Sub- 


larification at 
said in my Annual 
vhile, of cours 


engaged. But 
enable us to begi 
the next tv 
possibly two 









jects on which we are now engaged and one or two 
additional subjects, the future Restatement work 
of the Institute can probably best be carried on by 
confining the work done at one time to one or two 
subjects. 

From what I have just said it is clear that the 
Institute has arrived at a point where it should 
consider its future and the work for the construc- 
tive improvement of the law, besides that on the 
Restatement, which it is best fitted to perform. 
As a matter of fact, the Council through its Execu- 
tive Committee has been giving for several months 
intensive consideration to this matter, the specific 
question under consideration being the work, if 
any, which the Institute should undertake in the 
field of Criminal Justice. Most of you are aware 
of the fact that four years ago this Association 
invited the Institute to join with it in the appoint- 
ment of a Committee to consider and report on the 
work in the field of Criminal Justice which the re- 
spective organizations should undertake. Later, the 
membership of this Joint Committee was enlarged 
by representatives of the Association of American 
Law Schools. The Report of the Committee made 
in July, 1931 is, I think, increasingly regarded as 
marking an important advance in the legal profes- 
sion’s consideration of the crime problem. It sets 
forth in considerable detail its opinion as to the 
respective functions in the improvement of the 
criminal law and its administration of the three 
National legal organizations represented on the 
Committee. This Association, in its inauguration 
last year of its National Bar Program and the re- 
sulting work now being done to secure the adop- 
tion in the several States of the Institute’s Code 
of Criminal Procedure, is working along lines rec- 
ommended in the Joint Committee’s Report. 

The Joint Committee stated, that in its opinion 
the Institute should undertake (1) a Restatement 
of the Common Law of Crimes; (2) a Code of 
Criminal Law. 

Your Executive Committee and the Association 
of American Law Schools have adopted and for- 
warded to the Institute resolutions urging it to 
undertake this work. When the Joint Committee's 
Report was submitted to the Council of the Insti- 
tute and they were notified that this Association 
and the Association of American Law Schools re- 
quested us to undertake a Restatement of the com- 
mon Law of Crimes and a Code of Criminal Law 
our work on the Restatement of the private com- 
mon law had not advanced sufficiently to warrant 
our giving serious consideration to an additional 
task of this magnitude. This limiting condition, 
however, no longer exists. When, therefore, we 
turned last winter to a serious consideration of the 
future of the Institute and the additional work for 
the improvement of the law which it should under- 
take, it was both natural and proper that we should 
first examine carefully the Report of the Joint 
Committee and the work which it urges us to do. 
Furthermore, even though the Executive Commit- 
tee of this Association had not specifically requested 
us to undertake a large work in the field of Crim- 
inal Justice, in view of the present state of the 
criminal law and its enforcement, this Association 
and the Institute would be blind to our public obli- 
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gations if we did not ask ourselves the question: 
“What can we do to improve conditions?” 

Last February, the Committee of 
the Council of the Institute arranged for the 
appointment of an Advisory Committee on Crim- 
inal Justice to be composed of those whose studies 
and experiences rightly gives weight to their opin- 
ions. The Committee has asked to consider 
the Report of the Joint Committee and to report 
their own conclusions as to the work, if any, which 
the Institute should do, the recommendation, if 
affirmative, to include the plan of organization of 
the necessary research and editorial force. While 
the majority of the twenty-five members of the 
Committee are lawyers, it also contains representa- 
tives of other social sciences who, we feel, because 
of their investigations and practical experience, are 
in a position to make a real contribution. 

The Committee has already made considerable 


1 11 
I Will 


Executive 


been 


progress and I am in hopes € in a position to 
make a final report this fall 
of the Institute decide to undertake 
the field of Criminal Justice or 
part thereof, there will, of course, remain the ques- 
tion of the funds In regard to that 
matter only one statement is appropriate to this 
occasion. The Institute is under obligation not to 
go to individuals, Foundations or the public gener- 
ally asking for donations to carry on work unless 
we have given time to a thorough consideration of 
the way in which the money, when procured, will 
be expended and definite results which can 
reasonably be expected. time and care which 
we are now giving to the recommendations of the 
Joint Committee is the best evidence that we are 
alive to that obligation 

In conclusion there is thing more I desire 
to say. In considering the future of the Institute, 
its officers and Council have constantly in mind not 
merely the desirability, but absolute necessity 
for the closest co-operation with this Association 
if the Institute is to perform public service of great 
importance to the Nation. The lines along which 
that co-operation should operate I am confident will 
be the subject of careful mutual consideration 
Especially is it necessary that all of us should 
have clear ideas as to the respective functions of 
“ach association. Personally, I have no doubt but 
that the fundamental function of the Institute is to 
carry on work for the constructive improvement of 
the law involving for its effective performance care- 
ful research, thorough consideration over consider 
able periods of time, and the co-operation of the 
lawyer, the judge and the law teacher. In recom- 
mending us to do extensive work in the field of 
Criminal Justice you have evidenced an apprecia- 
tion of the general character of the public service 
which the Institute is fitted to perform. I assume 
that the members of the Joint Committee, in recom- 
mending us to draft a Code of Criminal Law, be- 
lieve that the Code could not be drafted in an ade- 
quate manner without special studies and legal and 
factual research which would occupy several years 
and involve the expenditure of much labor and a 
considerable sum of money. In short, that you are 
asking us to do more than merely tinker with our 
existing law and its that are 
asking us, while, of course, building on our exist 


| 
Should the Council 
this work in 
any considerable 


necessary 


one 


| 
the 
Lil 


administration ; you 


ing law, to do a fundamental job; that 
a Code of Criminal Law adapted to the needs 
America in the Twentieth Century. 

This is the character of construct 


you vis 


1 
t 


improve legal conditions which the Ins 
Its limited men 
the comparative permanency of its directory 
is peculiarly adapted to work which ne 
take several years and require the careful 
out of elaborate plans. When no part 
needs this kind of work, then there wil 
ther use for the continued existence of 
can Institute. If the 
Criminal both substantive and 
not reconsideration and 
reason that considerable n 
existing law then 
should not undertake a Code of Crimi 
Assuming that an imperative nee 
fundamental examination of our Crimir 
a view to its permanent improvement, | 
here are foolish enough to believe 
all attempts to improve existing conditi 
field of Criminal Justice should cease 
fundamental investigations which you 
the Institute to undertake are complete 
ally, I have little patience with those faced 
with instant needs arising out of manifestly bad 
conditions, wish the people of the United States 
to wait for five or ten years while they make care 
ful investigations. The mere fact that we may 
recognize that far reaching improvement in Crin 
inal Justice can only be had by basing our recom 
mendations on extensive research and careful con 
siderations of its results, while it should make us 
cautious of hasty action, should not prevent us 
from earnestly pressing the adoption of obviously 
desirable reforms. Very considerable improvement 
in the existing Criminal Law and its administration 
can be had by the adoption of reforms which need 
no special investigation to prove their desirability 
Neither do they involve exhaustive research before 
the legislation, if any needed, can be drafted. Prom 
inent among such reforms is the better coordination 
of State and Federal authority in the detection of 
crime. You will not and should not wait for the 
adoption of this reform until the Institute embodies 
it in a general Criminal Code. Furthermore, while 
all parts of the Criminal Law and its administration 
should, I believe proceed on the principle that its 
object is the protection of society from anti-social 
conduct and each part should be constructed on 
principles consistent with the whole, I am in hopes 
that should the Institute desire and find itself finan 
cially able to undertake work on a Code of Criminal 
Law, though necessarily its completion will occupy 
a number of years, not only tentative but final drafts 
of portions of such a Code will appear from time 
to time as the work proceeds. I need not em- 
phasize here the seriousness of the crime problem. 
The people of the United States have a right to 
demand that the legal profession take a position 
of leadership in its solution. Therefore, let us not 
hesitate to urge the adoption of those reforms which 
are obviously desirable and so direct our more 
fundamental researches that at least some definite 
results may be attained in the shortest 
time. 
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A YEAR OF NATIONAL BAR COORDINATION 


By JEFFERSON P, CHANDLER 


( 
since the initiation of the 
n and the National Bar Pro- 
of the work done, as well 
the tutu re, seems timely. 
the 29tl August, 1933, at a 





r representatives of some 86 


a Vas given to a pian pro 
rk by state and local bar asso- 
intry, unde leadership of 
\.ssociation. \ survey of the 
been occupying the time of the 

had yielded a list of ten sub- 


rtance to the bar, and from 


‘nforcement, Legal 


sions to the Bar, Unauthor- 

Law, and Selection of Judges, 
tional Bar Program 

le philosophy of the movement 

t meeting Mr. Philip J. 

of the Coordination Committee, 

rds 

pon which the plan is built is that 

ofession in terms of work is 

Political organization, whatever 

low, but it will follow as we 

een ma valuable suggestions 

ttee in the past to the effect 

4 state association should be 

s of this Association and that 

e arrangement made in respect 

pective associations, and so on. 


n in only be solved in the light of 
enuine demand for them may 
working together in a 
possesses the 
er the constitutions of all the 
States nor to order 
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an ir movement. 
( et them to working together, the 
1 implications of that work to- 
1 closer union in the most 


ch experience shall indicate.” 
te objectives of the plan were two- 


ice to secure productive work by 
ns as possible, through commit- 
ubjects of the National Bar Pro- 
ly, to crystallize the opinion of 


mulate a body of facts furnished 


eference to the topics considered 
nning effective action. 
these results, the first problem 
of information to the bar as 
poses ot the National Bar Pro- 
ritten | President Evans ex- 


e 1430-odd bar asso- 
id this was followed by 
juest for the appoint- 


» consider the topics selected, 
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the American Bar Association 


wherever this was consistent with the program of 


the individual bar association. Small pamphlets 
entitled, “Notes on Legal Education,” “Notes on 


Judicial Selection,” and “Notes on Unauthorized 
Practice,” were followed by questionnaires on those 
subjects, and the subject of criminal law and its 
enforcement was also attacked by the questionnaire 
method. Copies of these questionnaires were sent 
to all associations, with the request that commit- 
tees to which they were assigned answer them as 
accurately and fully as possible. 

In addition to a regular monthly report of co- 
ordination activities in the JouRNAL, a digest was 
furnished each month to 50 bar publication editors, 
listing articles which had appeared during the 
month on subjects contained in the National Bar 
Program, and discussions of these subjects by 
prominent lawyers were also furnished to the edi- 
tors. A series of four radio programs on criminal 
law enforcement was arranged over the NBC Net- 
work, and many associations arranged for discus- 
sions of the National Bar Program subjects at their 
meetings. Over 20,000 separate pieces of literature 
were sent out from the American Bar Association 
headquarters in pursuance of these activities. 

From the first there was an enthusiastic ap 
proval by bar association officers of the plan for 
unity of work. It is a remarkable tribute to the 
planning of the Coordination Committee that no 
serious objection has yet been voiced to the idea of 
bringing bar associations closer together by means 
of a concentration of effort on a common program. 
The approval of the leaders of the strong state and 
local bar associations was so evident that last 
spring the Executive Committee of the American 
Bar Association, meeting in Washington, resolved 
on an extended program, and committed itself to 
the policy of continued activity and support in be- 
half of the National Bar Program for a three-year 
period, with a pledge of adequate budgetary sup- 
port to carry it on. 

The results of the questionnaires sent out to 
the bar associations were collated and published in 
the July, August, and September numbers of the 
JournaL. In order to afford an opportunity for dis- 
cussion of these topics, the program for the An- 
nual Meeting was rearranged. The opening session 
was held on Tuesday afternoon, instead of Wednes- 
day morning as has been the custom in the past, 
and afternoon sessions were devoted to both crim- 
inal law and unauthorized practice. Judicial selec- 
tion was discussed in the Friday afternoon meeting, 
and legal education at the joint meeting of that 
Section and the Conference of Bar Delegates on 
Thursday morning. 

A great deal of emphasis had been placed on 
the subject of Criminal Law by many associations, 
and it was therefore given an important place on 
the program. Recommendations proposed by the 
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Council of the Criminal Law Section and passed by 
the Executive Committee were submitted io the 
Association and were passed by a vote showing a 
great unanimity of sentiment. The feeling was 
shared by many which was expressed by Dean 
James Grafton Rogers at the annual banquet, to 
the effect that here at last, after many a year of 
consideration, the voice of the American lawyer, 
representing bar associations from every section of 
the country, was making itself heard. These crim- 
inal law recommendations were published in the 
October issue of the JouURNAL on Pages 650 and 651. 


Plans for This Year 


One of these recommendations proposed a re- 
dedication of state and local associations to efforts 
to rid the profession of dishonest and unethical 
practitioners, and suggested the subject of disciplin- 
ary proceedings as a part of the National Bar Pro- 
gram. Accordingly, the decision was made to retain 
the four subjects which were on the program last 
year and to add as a fifth subject that of “Enforce- 
ment of Professional Ethics.” To carry forward 
work under that topic each state and local associa- 
tion will be expected to make a careful study of 
its present disciplinary procedure with a view of 
suggesting improvements to make it more efficient. 
The American Bar Association is already collecting 
information as to the methods now used in every 
state and a pamphlet will be printed and distributed 
setting forth in detail the exact procedure which is 
now used and containing also a bibliography of 
important articles on this subject. 

Prime emphasis will be given to furthering the 
criminal law recommendations already referred to. 
All associations have been asked to appoint com- 
mittees on Criminal Procedure, and on Police and 
Prosecutors, if such committees do not already ex- 
ist. A careful study of the Code of Criminal Pro- 
cedure prepared by the American Law Institute 
will be urged with a view to the adoption in each 
state of that Code or such parts of it as are ap- 
plicable to local conditions. All but four of the 
state legislatures meet next year and in view of 
the large public interest at the present time in crim- 
inal law, it seems an ideal opportunity to accom- 
plish some much needed reforms on this subject. 
The Association will cooperate with the Interna- 
tional Association of Chiefs of Police in securing 
a more efficient police personnel, and a resolution 
passed at the annual meeting called on the citizens 
of the country to assist toward that end. The At- 
torney General of the United States has announced 
that he will call a Crime Conference in Washington 
on December 10 to 13, to which the heads of state 
and metropolitan police departments, prison offi- 
cials, leading criminologists, bar association repre- 
sentatives, grand jury association delegates, and 
representatives of all government agencies dealing 
with crime will be invited. Another resolution 
passed at Milwaukee pledged the facilities of the 
Association to assist in making that Conference a 
success. 

Work on the other subjects of the National Bar 
Program will be continued during the coming year. 
Committees on Unauthorized Practice are urged to 
increased vigilance to protect the public interest by 


preventing the practice of law in their states 
communities by laymen or lay agencies, and 
communicate freely with the American Bar As 
ciation committee on this subject. The handb 
which was written by Professor Frederick C. Hix 
of Yale Law School and his assistant, Mr. Ell 
R. Katz, at the request of the American Bar As 
ciation, is a valuable guide to unauthorized pract 
committees, and is available for one dollar postpa 
its cost, at Association headquarters. 

Committees on Legal Education and Adm 
sions to the Bar will continue to receive assistan 
from the Council of the Legal Education Sectio: 
The remarkable progress made during the past year 
in the adoption of the two-year college requirement 
is most encouraging, and indicates that the resist 
ance to higher qualifications for a lawyer’s licens 
is steadily diminishing. The exhibit of maps an 
charts on the subject of legal education which was 
displayed at the Milwaukee meeting will be avail 
able to any state or local bar association desiring it 

Judicial selection, although admittedly one « 
the most difficult of the bar program subjects on 
which to secure action, because of the necessity in 
almost every instance of a constitutional amend 
ment to change the existing system, remains one in 
which both the lawyers and the public are vitally 
interested. The questionnaires returned last year 
indicated very clearly that the bar generally prefers 
the appointive system or some variation of it. In 
California the fate of two amendments to be voted 
on in November providing for a modified type of 
appointment with a subsequent check by the elec- 
torate, will be watched with great interest. A hand 
book on judicial selection is in preparation by Pro 
fessor Evan Haynes of the University of California 
Law School, and will be published before the end 
of the year. It will contain a comprehensive review 
of present and proposed systems of choosing 
judges, which should be valuable to all committees 
which have this subject under consideration. 

A series of radio programs which began on the 
6th of October over the Columbia network and 
were arranged by the American Bar Association, 
will stress the efforts which are being made in the 
criminal law field, and will also deal with the basic 
philosophy of the New Deal from the lawyer’s point 
of view. 

Coordination has proved itself during the past 
year, and the American Bar Association will con- 
tinue its activities on the National Bar Program 
with increased energy. Its success must be meas- 
ured by the cooperation which it receives from state 
and local bar associations. Their officers have been 
requested to notify the national headquarters of the 
personnel of committees appointed to consider the 
selected subjects. These committees will be noti- 
fied of plans for progress during the year on their 
particular topics, and information will be furnished 
them of progress being made in other states, in ac- 
cordance with the clearing house feature of the co- 
ordination plan. Thought should also be directed 
toward the future connection between the Amer 
ican Bar Association and state and local groups, as 
the eventual working out of a closer relationship re- 
mains a principal objective in furthering the admin- 
istration of justice, through a better organized bar. 
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UNIFICATION OF LAW 





Era of Economic Unification We Must Have Legal Unification and the Common Law 
lust Be the Agency to Bring It About—How Bodies of Traditional Law Have Functioned 


This Way 1 


the Past—Significance of American Law Institute’s Restatement in This 


Connection, etc.* 





3y RoscoE Pounpb 


GENERATION ago one who spoke to any 
company of lawyers felt bound to pronounce 


a glowing eulogy upon the “immemorial and 


ever freshly growing fabric of our common 

’ Our leg d judicial and political insti- 
tions were the culmination of a long course of 
orical development in which the idea of freedom 
been unfolding at least from Magna Charta. 

e whole past history of English speaking peoples 
med but a stage of preparation for the era of lib- 
guaranteed by law in the new world. At the 
ginning of the present century a new fashion 
speaking « ich occasions came to prevail. 
ism of our legal and judicial institutions be- 

e the rule The common law was disparaged 
outwort rake upon progress For a season 

¢ itive and administrative regulation was 
ided. A speaker was expected to launch a heavy 
tack upon our legal system and unfold a plan 
some single solving remedy to be put in force 
the next legislature. More recently the fashion 
changed agai The speaker of yesterday was 


xpected—the speaker of today is generally ex- 


a high and solemn note of warn- 


ng. The law and the courts must be portrayed as 
slipping. We must hew at any cost to the details 

the nineteenth century institutions and texts. 
Such is the fashion in professional circles. But in 


cademic circles there is another and deeper note of 
speaker must ask whether there 
re there principles or are there no 
unding phrases? Is what we call 
lemn jugglery? Are there any- 


t 


lly is law \ 


re than hig! 


more thar 


hing more than single decisions each depending 
on its own facts and the individual reaction to 
hem of the lividual magistrate? It is curious 


suggestive that many who speak in this way 
ive at the same time a lively faith in the efficacy 
f effort in promoting legislation. They disbelieve 
whereas the Anglo- 
\merican lawyer of the past disbelieved in laws 
ind put his fait! It is out of line with the 
ime among teachers of law to profess faith in the 
f 1 and juristic effort, which have 
ves in one hundred and fifty years 
f American legal history. 

Our legal history has shown alternate periods 
f the common law and of discrediting 
outed in the 17th century colonies 
of old-world tyranny or a creature 
the subtle craft of an organized succession of 


} 


law yet believe in laws, 


in law 


1 


greedy and unscrupulous lawyers. Yet it came to 
* Address befor int meeting of the Judicial Section and the 
National Conferer Ju al Councils at Milwaukee on Wednesday, 
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be claimed by the colonists of the third quarter of 
the 18th century as a precious inheritance, their 
chief reliance in the controversies which led to the 
American Revolution. It was once more dis- 
credited in the era of Jeffersonian democracy at the 
beginning of the 19th century and was seriously 
threatened in the legislative reform movement 
which followed. Yet it came to be believed in 
firmly during the reign of historical science of law 
in the latter half of the 19th century. Now once 
more it has been under a cloud since the progres- 
sive movement at the beginning of the present 
century. Yet it is not unlikely to come into its 
own again when invoked as a bulwark against ad- 
ministrative and bureaucratic encroachment upon 
individuals in a time of executive leadership. What 
seems to me most likely to lead to a revived faith 
in the common law is the need of legal unification 
in a time of economic unification. Magna Charta 
guaranteed one measure of corn and one measure 
of ale throughout England, and that economic uni- 
fication was followed by a legal unification through 
the common law developed in the King’s courts. 
It is not that the passing of a recent noble experi- 
ment has restored to us our measure of corn and 
measure of ale. Seriously the outstanding phe- 
nomenon in America of today seems to me to be 
the economic unification of the land which has made 
our small town ideals obsolete and is compelling us 
to forego the local legislation and local anomalies 
of case law and local legal traditions which in more 
than one jurisdiction are still looked upon by the 
profession as precious legal possessions. In an era 
of economic unification we must have legal unifica- 
tion, and the common law must be the unifying 
agency. 

It is worth while to note how bodies of tradi- 
tional law have functioned in this way in the past. 
In the later Middle Ages when the Germanic regime 
of a local customary law of local jurisdictions be- 
came intolerable with the advent of peace and trade 
and rising urban centers of wealth and industry, 
the Roman law, thought of as a universal law of 
Christendom, achieved a needed legal unification. 
Later when this universal ideal broke down at the 
Reformation and with the rise of modern nations, 
an ideal of universal reason, declared by natural 
law, enabled the usus modernus, the modern Ro- 
man law, to play a like role in the 17th and 18th 
centuries. In the 19th century, in an era of codes, 
a historical universal ideal made for unity through- 
out the Roman-law world. One need only compare 
the essential unity of our case law—indeed the es- 
sential unity of the case law of the English speak- 
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ing world—with the diversity and want of system 
and of internal coherence in our local legislation to 
perceive the possibilities for an era of 
unification which we may find in an 
common law of America and, indeed, a 
law of the English-speaking peoples 

It seems to me 
that in this time 
more to the ideal of a common 
legal materials of the 19th cet 
are being critically restated through the work of 
the American Law Institute. In English speaking 
lands enduring creative law-making must take place 
in the courts. The judges work with an authorita 
tive technique upon authoritative legal materials 
It is of the first importance to have the best possi 
ble systematic statement of those materials. In 
characteristic Anglo-American fashion we are not 
setting out to formulate an official restatement in 
the form of a code, with authority in every line 
and every word. Rather the lawyers of the land 
have set out to furnish a private restatement, win- 
ning acceptance by its intrinsic merit, as did the 
great Anglo-American legal] text books of the past 
Except for an occasional master of a corner of the 
law, the task has become too great for any 
man. Cooperative work of judges and practitioners 
and law teachers is called for, and the American 
Law Institute has organized such work in an emi 
nently practical way. 

In a long view, codes have done little more 
than afford judicial and juristic new starts in times 
of transition. At their best they sum up the past 
in such wise as to give a basis for doctrinal and 
judicial reshaping and remaking of the codified 
legal materials. Such, I predict will be the role 
of our restatement. 

3entham said that the law was not made by 
judge but by Judge and Company. The bar have 
no mean share in the task of developing the law by 
judicial decision. If we are to have an effective 
“new deal” in American law, there must be a good 
restatement of the traditional materials for court 
and counsel to work upon, and there must be a 
strong bench and public spirited and learned bar 
to work upon them. It is of good omen that along 
with the movement for restatement go movements 
throughout the land for improvement in the tenure 
and mode of choice of judges and for integration 
of the bar. 

After the Revolution our courts found a basis 
for legal reasoning in the text of Blackstone. Later 
Coke’s Institutes and the 17th century English de- 
cisions were a basis. Presently a new was 
found in the writings of Kent and of Story. Still 
later the decisions of our classical judicial era, trom 
the Revolution to the Civil War served for a basis. 
If in the present century there were some indica 
tions of a condition of chaos tempered by the 
American and English Encyclopedia of Law and 
Cyc and Corpus Juris, the restatement holds out a 
promise of the required basis in the near future. 

We have good reason for faith that the com- 
mon law judges will be able to do in the future the 
creative work that they have done in the past—and 
do it no less well. American judicial history in the 
19th century will day be recognized as a 
notable part of all legal history. American juristic 
history is worthy to stand with it. Legally we 
have nothing to fear from the bigness that troubles 
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CURRENT LEGAL LITERATURE 





Jepartment Devoted to Recent Books in Law and Neighboring Fields and to Brief 
Mention of Interesting and Significant Contributions Appearing in 
the Current Legal Periodicals 





Among Recent Books 


PLACE OF PROFIT: Social Incentives in the 
| Soviet Unior By Harry F. Ward. 1933. New 
York: Charles Scribner's Sons. Pp. xvi, 460.— 


pretentious W 


s to be an analysis 


rk of nearly five hundred pages 
is of the incentives now 
desire for private gain in the U.S.S.R. 


social 


planting the 


other aspects of the Soviet system are inci- 
tally passed review. The author is unfailingly 


eulogistic and finds a panacea for 
ining the capitalistic world in the 
ideals actuating Russia. 
It is clear from the outset that Dr. Ward has swal- 
wed the ¢ istic economic theory of history 
le, that he regards capitalism as universally sterile 
actually bankrupt and will assimilate any concept, 
ever tough, on the airy flight to Communism. Thus 
e “non-state’”—“the withering away of the state” 
“of the ego” —‘mass initiative’—‘“laboratory intel- 
minded children” are accepted 
him. 


1 indiscriminatel 


" alaise unde rm 


ommu! 


tuals and socially 
thout a tremor 
When we learn from the Preface that the “Moscow 
laily News,” “Soviet Culture Review,” “International 
iterature” (which the experienced student of Russian 
fairs would discard as propaganda organs) are val- 
d sources of rmation, we are somewhat prepared 


the loose concatenation of official statements and 
ropaganda, the uncritical confusion of facts and fic- 
plans and results, the crude pleading and lack 
f insight which characterize this bulky volume. Dr. 
Ward seems to have been completely hypnotized by 
is hosts, VOKS and the /ntourist, to the detriment 
all independent thought or observation. 
When the sublimation of the personal equation 


1 people has been fully described 
wre said about the superior stimulus 


mong the Russiatr 


1 a great deal 1 


socialistic ownership, construction and competition 
ver the age-« ld love of gain, there still lurks an obsti- 
nate suspicion in one’s mind that the masses in Russia, 
s elsewhere, are mainly actuated by the urge to earn 


heir daily bread 
e borne in mit 
vhatever their natur 


ers of the U.S.S.R 


Two important considerations should 

| reviewing this question. First, that 
al inclinations may be, the work- 
know that they must work with 
ind for the g1 or starve outside that magic circle. 
Secondly, no more in the capitalistic world than in 
Soviet Russia have wage-earning workers in factories, 
civil servants, etc., opportunities for profit-making. 
This being so, three-fourths of the lengthy apologia on 
hanged “motivation” in the Soviet Union is mere 
hullabaloo. At the same time nobody would deny the 
immense capacities for sacrifice and idealism innate in 
the Russian nor that under a communist gov- 
ernment money and property have entirely changed 
values. There are other groups in Russia, such as the 
former industrialists, business men, shopkeepers 


> 


a 


all of whom have been more directly affected by the 
elimination of private profit than the proletariat. In 
spite of Dr. Ward’s assurances to the contrary, there 
can be little doubt that the directors of Soviet factories, 
the Commissars and executive officials of the Soviet 
Government already and inevitably form a higher caste 
in the U.S.S.R. Their salaries are relatively small but 
there are undoubtedly considerable compensations for 
men of a certain type in the powers and privileges pe- 
culiar to these offices. The ill-famed middle-men who 
formerly served the public as shop-keepers and goods- 
distributors, have been replaced by the Soviet socialised 
distributing services, which even the Soviet press ad- 
mits are extremely bad. It would therefore seem as if 
social stimuli in this sphere were not an adequate 
substitute for private initiative and profits. On the 
other hand there can be no doubt that the enthusiasm 
of the “shock-brigades” and “udarniki” for the com- 
munal welfare has accomplished wonders during these 
critical years of Russian industrial history. But Dr. 
Ward makes no attempt to put these intrepid adven- 
turers in their proper place—either historically or eco- 
nomically. Essentially an emergency product, they 
might well be compared to relief parties in any country 
who stop the gap and step into the breach when most 
needed. It is ridiculous to hail this shock-brigade men- 
tality as an innovation in labor organization which 
might be usefully transferred beyond the Soviet fron- 
tiers (as Dr. Ward does). Factories get built, goods 
produced in England or Germany in record time, with- 
out any of the devices of socialist competition, because 
such countries have long passed the apprentice stage 
in which Russia now is, and do not need these shock- 
brigade lubricants. 

Economic security is described by Dr. Ward as one 
of the chief “pulls” of the Soviet system vis-a-vis the 
vicissitudes of labor under capitalism. With blind dis- 
regard for real conditions in Russia, the picture of the 
ideal socialistic state, offering complete economic se- 
curity to the workers, is repeated ad nauseam. When 
one thinks of the harassed, half-fed, poorly clad, 
badly housed Russian millions, it is rather a poor joke 
to write: “Hence there is no margin for accumulation. 
Nor is there any need of it, since social insurance takes 
care of financial emergencies and, now that the care 
and education of children are provided for by commu- 
nity funds, the custom of inheritance naturally disap- 
pears save for the passing on of a few personal belong- 
ings” (p. 13.) And again ... “To the possession of 
personal property the limit is set not by law but by 
conditions, by what is needed for efficient and com- 
fortable living, by what income permits and society 
approves” (p. 16; italics mine.) 

In spite of the manifest failure of proletarian art in 
Russia, Dr. Ward is enthusiastic about what he terms 
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“mass creative initiative’. It is interesting to learn 
what these mass forms of art may be: Processions 
and demonstrations, theatralised meetings and mass 
actions, political carnival, agitational storming 
What a riot! 

There isn’t a grain of humor or insight in this 
work to enliven the moralising, to strip propaganda of 
its garnish and get down to the bedrock of things 
as they are. Facts and fiction, plans and results are 
pitchforked indiscriminately on to the written page, 
to the complete confusion of the average reader. At 
times the style rises to heights of turgidity which are 
amazing. For example the pseudo-apocalyptic ring 
of the following phrase: “Now begins the last and 
greatest migration. The toilers, who have always been 
led or outraged by those in power, are on the march 
in search of a new home for the spirit of man. They 
are following the vision rejected by the mighty, they 
are trying the methods refused by the wise” (p. 107.) 

Teheran, Persia VioLet CONOLLY. 

Bulletin of the National Research Council, num- 
ber 87, on “Possibilities and Need for Development of 
Legal Medicine in the United States.’ Prepared for 
the Committee on Medico-Legal Problems by Oscar T. 
Schultz, 1932. Washington: National Research Coun- 
cil of the National Academy of Sciences. Pp. ix, 135. 

Medico-Legal Cases, Abstracts of Court Decisions 
of Medicolegal Interest, 1926-1930. Edited by Wil- 
liam C. Woodward, 1932. Chicago: American Med- 
ical Association. Pp. xxvii, 1336 

The Medico-Legal and Criminological Review, 
Vol. I, Part I, By Gerald Slot and Everard Dickson. 
London: Bailliere, Tindall & Cox. Pp. 88. 

The National Research Council has performed a 
very useful service to the better administration of our 
law in projecting a study on the subject of legal medi- 
cine. The bulletin prepared for it by Dr. Schultz is a 
contribution to knowledge on that subject. We in 
America have too little information on medico-legal 
topics and our agents on law administration have not 
adequately examined the potential services that medical 
and other sciences have for them. The problem is 
largely one of education and understanding, but in no 
small measure it lies with restrictions against the use 
of science imposed by law. 

In continental Europe the use of science in the ad- 
ministration of the law is of common occurrence. Sev- 
eral countries have well established organizations known 
as medico-legal institutes which are giving excellent 
service in the administration of their laws. The writer 
of this review abhors the tendency, so common, to 
disparage things American and to glorify things for- 
eign. The cold fact is, however, that in the use of 
science as an effective aid in the enforcement of law, 
other countries have far surpassed our own. In the 
United States science is employed but little in the oper- 
ations of the law. Doctor Schultz, in his study, shows 
the need for the development of legal medicine in this 
country. His report should be read by every lawyer, 
scientist, and citizen interested in the better administra- 
tion and enforcement of our laws 

Procedural restrictions and our system of electing 
law enforcement agents make difficult the development 
with us of such scientific aids. On the criminal side we 
are impeded by the office of the coroner, an ancient and 
useless institution. Doctor Schultz, nevertheless, advo- 
cates the establishment of institutes of legal medicine 
with university connections in various parts of the 
United States. These institutions can not easily be fit- 
ted into our legal system, yet the facts and methods of 
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the basic sciences and of psychiatry and abnormal ps 
chology can be utilized by us in law administrati 
The more technical basic laboratory sciences, Doct 
Schultz believes, can “be applied through the office 
the medical examiner or coroner.” And, further, 
“principles of modern psychiatry and psychology cou 
be applied through some agency from which the age 
of judicial administration might receive unl 
non-partisan guidance.” 

Abstracts of Medico-Legal Cases is 
taining the abstracts of all published decisior 
of last resort and some of the decisions of intermediat 
appellate courts during a five-year period beginning 
with March, 1925, on points of medico-legal interest 
These cover a wide range of 
among them malpractice, defenses arising out of th 

alcohol and narcotics, abortion, claims under 
workmen’s compensation expert 
legal status of hospitals, insanity, and claims and dis 
putes over insurance. The cases are not 
arranged according to topics. However, the 
well indexed. The citations are only to the 
system, 

A project for the dissemination of medico-legal 
information has recently been initiated by the Medic 
Legal Society of England. The firm of Bailliére, Tin 
dall and Cox of London has undertaken t j 
the Society a magazine which bears the title, 
ico-Legal and Criminological Review. This 
will be published quarterly. The foreword 
number states that the object “will be t 
complete survey of medico-legal and criminological 
subjects.” While it is an English production, it will 
not limit its materials to English transactions. It plans 
to include a review of medico-legal literature and mate- 
rials “appearing in contemporary foreign scientific pub- 
lications.” real 
need. It promises to be a valuable medium for trans 
mitting information on medico-legal topics 

ALBERT J. HARN¢ 

Law School, University of Illinois 
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This periodical comes as an answer to 


To Be or Not to Be: 


A Study of Suicide. By 
Louis I. Dublin and Bessie Bunzel. 1933. New York 
Harrison Smith and Robert Haas. Pp. x, 443.—It 
would scarcely be too much to say that the problem of 
suicide has never before been made the subject of a 
reasonably thorough scientific analysis of popular ap- 
peal. The need for such an analysis has become more 
acute of recent years, and the publication of “To Be or 
Not to Be” is therefore of timely importance Its au- 
thors, Louis I. Dublin and Bessie Bunzel, are both 
connected with the Metropolitan Life Insurance Com 
pany and have had access to most complete statistics, 
which are condensed in several pages of tables at the 
end of the volume. 

The first third of the book is devoted to 
unnecessary restatement of these tables, but the re- 
maining portions outline the history of suicide, and 
the most outstanding contemporary opinions as to its 
cause and cure—such causes as divorce, increasing age, 
economic and social stress, and insanity such cures 
as would ameliorate these conditions. 

This treatment is more than usually impartial, 
seldom departs from the factual plan upon 
based. As an accurate and clear statement of 
able facts concerning this social problem 
reading by every person interested in the health of 
social organism, for, as it is truly pointed out, 
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civilization,” and is a symptom 


consequent needs for reorganization. 
However, it is well to remember, as the authors 
ertinently remark in their introduction, that “the 
ul persot n scarcely hope that modern psy 
gy will unlock every closed door or explain every 
cated intellectual and emotional reaction. Un- 


cies of human nature elude our 
fy neat arrangement into orderly 


, or indeed any social prob- 
innot be effectively solved by means of the senti- 


marked such efforts for at least 


i he probler f suicide 


[To the lawyer interested in social phenomena, 
Be or Not to Be,” with its valuable compilation 
1 the implications drawn therefrom, will 





itistics al 
compelling terest 
Chicago MatrHew Mitts 
Ten Thousas 1 Year, by Samuel Warren. New 
rk-Chicago: A. L. Burt Company. Pp. 1086.— 
review in a department devoted to current legal 
rature the reprint of a novel written almost a hun- 
years ag manifestly, require some very 
ecial reason. At least, that would be so of any novel 


and a Year, which has been pro- 
t an authority as Dean Wigmore 
And true it is that 


than Jen 
inced by SO etl 
be the greatest 


ll legal novels 


lawyer who has not followed the ramifications of 

ase of Doe on the demise of Titmouse v. Jolter 
directed by Mr. Titmouse’s devious and crafty So- 
tors, Messrs. Quirk, Gammon and Snap, has missed 
reat deal. 

[The whole story is woven around an action in 
tment brought under the English law of a century 
when the practice of the courts was still clothed 


ancient formalities and obscurities. Quite apart from 
plot of the novel it contains many interesting and 
using descriptions of lawyers and their ways taken, 
doubt, largel m real life, for the author himself 
sa lawyer. H is a description of Mr. Tresayle 
great Mr. Tresayle 
“Mr. Tresayle was, indeed, a wonderful conveyancer—a 
ct miracle of real property law learning. He had had 
ractice for forty-five years that for the 
ten he had never put his nose out of chambers for pure 
unt of time, and at last of inclination, and had been so con- 
rsant with Nort rench and law Latin, in the old English 
r, that he had almost entirely forgotten how to write the 
ions made their appear- 


an enormou 





dern English character. His op 









in three different kinds of handwriting. First, one that 

ne but he and wn clerk could make out; secondly, one 

at none but | mself could read; and thirdly, one that 
either he nor his clerk nor any one on earth could decipher. 
e use of any one of these styles depended on—the difficulty 

f the case to be answered. If it were an easy one, the answer 
was very judi put into No. I; if rather difficult, it of 
irse went into N |; and if exceedingly difficult, and also 


thrown into No. III, being 
to have been asked, and did 


ortant, it wa 
juestion that 





deserve an answer. The fruit within these uncouth shells, 
wever, was prt s. Mr. Tresayle’s law was supreme over 
erybody’s else It was currently reported that Lord Eldon 
who was himself slightly acquainted with such subjects, 


verently deferred t e authority of Mr. Tresayle, and would 





winking and knitting his shaggy eyebrows half the night if 
thought that Mr. Tresayle’s opinion on a case and his own 
fered.” 
Of Mr. W the eminent pleader, we learn: 
In law he 1 moved, and had his being. In his dreams 
was everlasting spinning out pleadings which he never 
uld understand i hunting for cases which he could not 
liscover. In the :y-time. however, he was more successful. 


In fact, everythit saw, heard, or read of—wherever he was, 








whatever he was doing, suggested to him questions of law that 
might arise out of it. At his sister’s wedding (whither he had 
not gone without reluctance) he got into a wrangle with the 
bridegroom, on a question started by himself, whether an infant 
was liable for goods supplied to his wife before marriage; at 
his grandmother’s funeral he got into an intricate discussion 
with a puzzled proctor about bona notabilia, with reference to 
a pair of horn spectacles, which the venerable deceased had 
left behind her in Scotland, and a poodle in the Isle of Man; 
and at church, the reading of the parable of the Unjust Steward 
set his devout, ingenious, and fertile mind at work for the 
remainder of the service, as to the modes of stating the case 
nowadays against the offender, and whether it would be more 
advisable to proceed civilly or criminally; and if the former, 
at law or in equity.” 

Perhaps there is some consolation in knowing that 
even in those days lawyers had to bear more than their 
share of undeserved ill will and the author has set 
down his why: 

“In almost every action at law, or suit in equity, or pro- 
ceeding which may, or may not, lead to one, each client con- 
ceives a natural dislike for his opponent’s attorney or solicitor. 
If the plaintiff succeeds, he hates the defendant's attorney for 
putting him (ithe said plaintiff) to so much expense, and caus- 
ing him so much vexation and danger; and, when he comes to 
settle with his own attorney, there is not a little heart-burning 
in looking at his bill of costs, however reasonable. If the plain- 
tiff fails, of course it is through the ignorance and unskilful- 
ness of his attorney or solicitor; and he hates almost equally 
his own and his opponent’s attorney. Precisely so is it with a 
successful or unsuccessful defendant. In fact, an attorney or 
solicitor is almost always obliged to be acting adversely to 
some one of whom he at once makes an enemy; for an attor- 
ney’s weapons must necessarily be pointed almost invariably 
at our pockets! He is, necessarily, also called into action in 
cases when all the worst passions of our nature—our hatred 
and revenge, and our self-interest—are set in motion.” 


But there would be no point in multiplying exam- 
ples of how the novel is filled with the law and lawyers 
It is enough that a book of special interest to lawyers 
can be purchased, in one volume, presentably bound 
and fairly well printed, for little more than a song. 

* * 


This Book-Collecting Racket. By Harry W. 
Schwartz. 1934. Milwaukee: The Casanova Press.— 
Mr. Schwartz, displaying more sanity than one is ac- 
customed to encountering in writings about book-col- 
lecting, has written two pamphlets which the novice 
first edition collector may read and ponder with con- 
siderable profit. Taken with the proverbial grain of 
salt the pamphlets are certain to have a beneficial effect 
on anyone in the acute stage of book-collecting. 

* * 


An Inquiry Into the Nature of Certain Nineteenth 
Century Pamphlets. By John Carter and Graham Pol- 
lard. 1934. New York: Charles Scribner’s Sons. 
Pp. 400.—This volume, which proves to a moral cer- 
tainty that literally dozens of the most treasured pam- 
phlets of the nineteenth century are rank forgeries 
(Elizabeth Barrett Browning’s Sonnets from the Portu- 
guese [1847] has sold for $1,250.00) can be read only 
with profound amazement and regret—amazement that 
fraud on such a grand scale should have gone unde- 
tected for over a generation, and regret that its dis- 
closures will cause doubt to be cast on much that is 
genuine. 

Lawyers who collect firsts will find the book of 
surpassing interest, and to all it will prove an engaging 
and excellent example of how to prove the forgery of 
a printed document—though it is much too expensive 
to be ordered simply for that purpose. 

New York City. Josep HowLanp COLLINs. 
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PRACTICAL STEPS IN A GREAT 
PROGRAM 


Members of the American Bar Associ 
ation who are familiar with the long strug- 
gle to have the rule-making power of the 
United States Supreme Court extended to 
cases at law—a struggle which the powerful 
advocacy and interposition of Attorney Gen- 
eral Cummings brought to a triumphant 
conclusion—will hail the report of the first 
practical steps for putting this great reform 
into operation. 

At the last meeting of the Conference 
of Senior Circuit Judges, according to the re 
port printed in this issue, “the Conference, 
at the suggestion of the Chief Justice, con- 
sidered appropriate methods for assisting 
the Supreme Court in the discharge of this 
highly important and difficult task, through 
the cooperation of the members of the Bench 
and Bar throughout the country, to the end 
that the views of the federal judges and the 
Bar may find adequate and helpful expres 
sion. 

This statement is interesting and sig- 
nificant because it indicates that the Su- 
preme Court of the United States intends to 
proceed in accordance with the Act approved 
June 19, 1934, giving it “the power to pre- 
scribe, by general rules, for the district 
courts of the United States and for the 
courts of the District of Columbia, the forms 
of process, writs, pleadings, and motions, 
and the practice and procedure in civil ac- 
tions at law.” 


It is further significant because it sug 
gests very clearly that the policy is to giv: 
members of the Bench and Bar full opp 
tunity to cooperate in the formulation 
such rules as are calculated to speed up a: 
generally improve judicial procedure. Th: 
idea evidently is to have the rules, as final! 
adopted, embody the best and most practic 
suggestions that can be secured from tho 
who will be affected by them. 

The profession will await with special 
interest the further practical development 
in the important program initiated by th 
American Bar Association over twenty years 


ago. 


THE COORDINATION FERMENT 


The coordination ferment is working 
actively in both the American Bar Associa 
tion and many State Associations. It is un 
derstood quite well that no complete pla 
can be proposed at this stage of the proceed 
The coordination campaign is being 
conducted to a great extent on the theor 
that by working together for a time the State 
\ssociations and the National Association 
will gradually draw closer and closer to each 
other and evolve a practical and satisfactory 
basis of union. 


ings. 


But while this ultimate objective is left 
to such forces as actual cooperation, aided 
by time, may generate, it is natural that ten 
tative and partial experiments in the direc- 
tion of the creation of an union 
should be made or proposed by State bodies. 
Such an experiment is the plan which the 
California State Bar has recently adopted 
of having the State’s member of the General 
Council of the American Bar Association 
nominated by the Board of Governors of the 
State Bar. The method of election at the 
Annual Meeting remains the same, there is 
no change in the constitution of the Ameri 
can Bar Association, and the plan is based 
on the reasonable assumption that the choice 
of the Board of Governors will be ratified by 
the members of the California Bar, who are 
also members of the American Bar Associ- 
ation, in attendance at the Annual Meeting. 


organic 


Whether such a device will form part 
of a more fully developed consolidation plan 
cannot of course be determined. But at this 
time it is clear that it contains implications 
very encouraging to the advocates of a broad 
form of consolidation. In the first place, it 
implies the belief of California lawyers that 
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member of the General Council should 
is fully representative of the profession 
the State as may be possible. Secondly, 
plies the ther belief that there should 
, an official connec- 
between the State organization and the 
ynnal body. It is only necessary to de- 
» more fully the idea of official connec- 
as here proposed, to achieve some prac- 
form of organic union. 
Hardly less significant is the report of 
Special Committee on Coordination of Lo- 
State and National Bar Associations re- 
ntly presented to the Minnesota State Bar 
ssociation and subsequently to the Confer- 
e of Bar Association Delegates at Mil- 
itukee. That Committee accepts whole- 
irtedly the idea of national coordination, 
ile pointing out the difficulties which lie 


» this extent at least, 


le wa d makes proposals which go 

nd the plan which has been adopted in 
California. It says, in part: 

“It is the opinion of the Committee that 

movement towards unification must be 

rked out through the present American 

Associatio1 Despite the weakness of 

ts form of organization and the consequent 

\itation upon its ability, that organization 


is rendered important service to the 
‘fession and to the nation. Its traditions 
ust be preserved and its machinery availed 
in the movement for reorganization. 
“Too much should not be attempted at 
nce. The v 1 cannot be reached in one 
imp. We must be satisfied with a modest 
beginning and eradual transformation. 
he Committee recommends that a move- 


ent be started with a few concrete pro- 
sails... 
The Committee proposes that the mem- 
ers of the General Council be elected by the 
State Associations exclusively; or that there 
ve two memb of the General Council for 
ich State, one to be elected as at present 
nd the other the State Association; or 
that the membership of the General Council 
increased and be prorated among the 


basis of membership in the 
\ssociation and be elected by 
iations; that increased pow- 
ers be vested the General Council; and 
that the Chairman of the Conference of Bar 
\ssociation Delegates be made ex-officio a 
ember of Executive Committee. 
Regardless of what one may think of 
the advisability of the specific proposals, all 
i] uch evidences that the State 


vill welcome 
Bar Associations are taking up the subject 
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of consolidation seriously, as a matter of spe- 
cial interest to themselves. 


A MANY-SIDED LAWYER PASSES 

Henry Plauché Dart, for many years one 
of the distinguished leaders of the New Or- 
leans Bar, passed away on September 27, 
1934, at the age of seventy-six years. 

All his professional brethren recognized 
his power as an advocate and his wisdom as 
a counselor. 

To these acknowledged talents were 
added loyal and righteous service to the 
cause of justice and devotion to the civic in- 
terests of his community. 

His alert mentality did not content it- 
self with mastery of the civil and common 
law but urged him to explore the vast field 
of legal history and he became one of the 
authorities on the history of the civil law in 
America. 

A many-sided man, a profound and bril- 
liant lawyer, a successful administrator of 
great business and financial enterprises, a 
historian and journalist, has gone to his well 
earned rest. 

Those who remember Mr. Dart’s memo- 
rial of his friend and contemporary, Edgar A. 
Farrar, published in these columns in the is- 
sue of January, 1923, will regret with us that 
he could not have had a biographer equally 
gifted. 

“PROFESSIONAL ECONOMICS” 

In the Current Events department there 
is a little article calling attention to the in- 
creasing attention by Bar organizations to 
“professional economics.” 

The first essays in this field seem to have 
been concerned principally with “office 
management.” The better professional re- 
turns and the more satisfactory conduct of 
business to be achieved by more efficient ar- 
rangements in the law office were empha- 
sized. 

Now the attention seems to have shifted 
to a much wider field—to no less than the 
profession itself. The economic problems 
considered are no longer those which merely 
affect a lawyer here and there but those 
which confront the entire Bar. Overcrowd- 
ing, the tendency of litigation to move away 
from the courts to administrative tribunals, 
the difficulties of the general practitioner in 
the face of the increasing specialization of 
the profession, the situation presented by the 
increasing encroachments of lay agencies in 
a field properly reserved to the profession— 
these are some of the problems. 
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Constitutional Changes: 1931-34 





By WARNER 


HIS digest of changes made in state constitutions 

during the years 1931-1934 follows the subject 

headings of the Index-Digest of State Constitu- 
tions prepared for the New York Constitutional Con- 
vention of 1915 by the Legislative Drafting Research 
Fund of Columbia University. 

Amendment of Constitution. Proposed constitu 
tional amendments are to be published in each county 
for the four, instead of eight, weeks next preceding 
the election. (Ala., XVIII 284) 1933. 

Appropriations. Except for public schools, appro- 
priations from the general fund shall not for any bi- 
ennium exceed those of the preceding biennium by 
more than 5%, unless passed by % vote of each house. 
Items in the budget act are to be reduced pro rata, 
should it exceed this limit without the necessary % 
votes. and any other appropriations are to be void to 
the extent that they exceed this limit. (Cal., IV 34a) 
1933. 

Governor’s power to approve some but not all 
items in an appropriation bill is not to be used to re 
duce any appropriation for free public schools. (Mo. 
V 13) 1932. 

Cities. Five amendments were adopted in two 
states exempting nine specific cities from the constitu- 
tional debt limit. (La., XIV 31; S. C. II 13, VIII 7, 
X 5) 1932, 1933. 

Counties. Counties may be consolidated in such 
manner as shall be prescribed by law on approval of % 
of those voting in each county. (Idaho XVIII 4a) 
1932. 

Provision repealed which empowered legislature 
by general laws to regulate the organization of county 
governments (other than through remaining power to 
control terms of charters), and for counties to organize 
townships. (Cal., XI 4, repld.) 1933. 

Board of supervisors rather than legislature to 
fix the compensation of minor county officers. Term 
or compensation of any county officer may not be 
changed while in office. (Cal., XI 5) 1933. 

Offices of Assessor and Collector of taxes con- 
solidated ; to be held by the sheriff in counties with a 
population under 10,000. (Tex., VIII 14, 16) 1932. 

Five amendments exempting five specified counties 
from constitutional debt limit. (S. C., X 5) 1931, 
1933. 

Courts. Power of the legislature to continue in 
office a judge who has reached the age of 70 is abol- 
ished, save for judges hitherto continued. (Md., IV 
3) 1932. 

A Circuit Judge temporarily appointed to the Su- 
preme Court to fill the place of an absent or disquali- 
fied judge is exempted from the prohibition against 
holding two offices of honor or profit at the same time. 
(S. C., II 2) 1931. 

Crimes. Death penalty to be executed by lethal 
gas. (Ariz., XXII 22) 1933. 

Districts. 


’ 


Refunding bonds of drainage and sub- 
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drainage districts exempted from the 10 per cent c& 
limitation. (La., XIV d) 1932. 

Any parish by majority vote may assume the i 
debtedness of road and school districts as well as th 
previously authorized of drainage, irrigation and leve: 
districts. (La., XIV 14 k) 1932. 

Education. Any two or more school districts, 
least one of which has incurred indebtedness, may, o 
the favorable vote of 34 of the qualified voters, cot 
solidate. The indebtedness of each to be assumed | 
the consolidated district. (Ga., VIII 4) 1932. 

Minimum age for admission to the 
( Miss 

Children attaining the age of 6 years after begin 
ning of term not to enter the free public schools until 
the beginning of a subsequent promotion period. (La 
XII 1) 1932. 

The state from its general revenues shall distribute 
to each city and county the amounts required (by Art 
IX, sec. 6) to be contributed by such city or county for 
the support of the public school system hese con 
tributions formerly were from the local revenues which 
resulted from a special tax levied by the legislature 
The money so distributed to the county or city not an 
expenditure under the limitation upon state expendi 
tures. Effective January 1, 1935. (Cal., XIII 15, 
15%) 1933. 

All revenues from taxes upon insurance companies 
to go to the state university and agricultural and me 
chanical college, except that amounts over $1,000,000 
are to go into the general fund. (La., XII 17) 1932 

Donations limited to specific purposes may be kept 
apart from the general funds of the state university 
lhe university funds may be invested in the bonds of 
counties or municipalities of the state or of the Federal 
Farm Loan System as well as in the bonds of the 
State or of the United States which were previously 
authorized as investments. (Tex., VII 11) 1932. 

Elections. General assembly to have power to 
provide for voting by absent qualified voters. Assist- 
ant town clerk added to those who shall decide 
the qualifications of electors. (Conn., VI 5 

On questions of the direct expenditure of 
money or the issue of public bonds only tho 
property is assessed for taxes (Mich.: or spouse) are 
qualified to vote. (Mich., III 4; Tex., VI 3a) 19: 

Those who vote upon questions of levying special 
taxes or issuing public bonds may by law be restricted 
to taxpayers. (Mont., 1X 2; Ore., II 2) 1932. 

Only real estate owners may vote at elections con- 
cerning the indebtedness of a school district. (N. M., 
IX 11) 1933. 

The voters at irrigation district elections may by 
law be restricted to land owners. Existing provisions 
gave similar power for school elections and those cre- 
ating a new indebtedness. (Idaho, I 20) 1932 

Requirement that electors shall have paid all taxes 


schools raised from 5 to 6 years. 
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juz | modified to require only the payment of 
taxes. (Ga., II 1; S. C., II 4) 1932, 1931. 
ninated that those over 22 shall 
unty tax within 2 years in order 
ilify as elector (Pa., VIII 1) 1933. 

ns who have been restored to citizen- 
may vote. (Mont. IX 2) 1932. 
20 days residence within the ward 


to 20 days within the city. (Mich., III 1) 


‘ : 
Convicted f¢ 


x9 
| 


National guard and reserve organization members 

| enlisted men may vote although 

yed in the service of the army or navy of the 

Tex., VI 1) 1932. 

Eminent Domain. Compensation for property in 

ork condemned by the City shall be 

; )f the supreme court acting with- 
jury N. ¥., 3 1933. 

General assembly may authorize cities to condemn 
land than actually is needed for streets connecting 
interstate bridges or tunnels. Not more than 

ssary for building sites. May be sold or leased 

necessary to preserve or enhance the 
perty taken for streets. (Pa. XV 


r restrictions 
lic benefit of p1 
1933 
m Forced Sale. Exemptions of life 
irance paid wife or children from claims against 
insured husband extended to exempt such a policy 
m the claims of creditors during the life of the in- 
red. (N. C., X 7) 1932. 
“One automobile truck” included in the list of 
perty exempt from seizure and sale. (La., XI 1) 


ve mpl on 


General assembly empowered to au- 


rize the investment of funds entrusted to fiduciaries 


the bonds or stocks of private corporations. ( Pa., 
Il 22) 1933 
Forests. Legislature shall appropriate $1,000,000 


$2,000,000 annually for 11 years for the acquisition 

land and reforestation. The forest preserve shall 

rever be kept as wild forest land. Not to be leased or 

ld. The timber to be cut only by the state. (N. =< 
VII 16) 1931, 


Governor. Commencement of term changed from 


rst Monday following first Thursday after convening 
regular session of legislature to the day following 
ts convening La., V 2, 4) 1932. 
Provision which fixed compensation repealed. 
Wis., V 5) 1932 
History Legislature authorized to appropriate 
a Texas Centennial. (Tex., XVI 60) 1932. 
Horse Ra [he legislature may provide for 
e regulatior se racing and wagering and may 
reate a racing board for their supervision. (Cal., 


5a) 1933 


Initiative and Referendum. Attorney-General to 
repare On written request a title and short summary 
prior to the circulation of any petition. Only the per- 


ms making such request shall have the right to file the 
riginal petition with the county clerk or registrar of 
voters. (Cal., [IV 1) 1932. 

Juries. With the consent of the judge, any person 
iccused of crime may elect in writing to waive trial 
by jury in other than capital cases. (Ore., I 11) 1932. 

Grand jury Newcastle County to consist of 15 
members, the vote of 9 being necessary to find a true 
bill. In oth unties it shall consist of 10 members, 
the vote of ( Del., 
| 4) 1933. 

Lah: r Ihe 


eT 
7 being necessary to find a true bill. 


- 


legislature may provide for the es- 





tablishment of a minimum wage for women and minors 
and may provide for the comfort, health, safety and 
general welfare of all employees. Authority to carry 
out the provisions of this section may be delegated to 
a commission. (Utah, XVI 8) 1933. 

Laws. General laws to be revised in 1939 and 
every 10 years thereafter, instead of 1875 and every 
10 years thereafter. After the 70th day of a revision 
session none but appropriation bills, revision bills and 
those recommended by special message from the Gov- 
ernor are to be considered. (Mo., 1V 41) 1932. 

Commissioner for codification of laws to submit 
his ten year report to the legislature as provided by 
law, instead of on the first day of the session. The 
maximum limit of $500 per year for his compensation 
is removed. (S. C., VI 5) 1933. 

Legislatwe Procedure. No bills to be introduced 
after the 21st, instead of the 30th, day of the legislative 
session save under emergency rules. (La., II] 8) 1932. 

Provision eliminated that amendments must be in- 
corporated by engrossment before final printing. No 
bill to be signed by presiding officer before a printed 
copy of the record of the previous day’s proceeding 
has been approved by members of the general assembly. 
(Mo., I\ 29) 1932. 

Acts passed by 15th regular session of legislature 
before June 16, 1933, and subject to a possible referen- 
dum are to go into effect 90 days from May 22, 1933, 
instead of 90 days from adjournment. (Cal., IV la) 
1933. 

Legislature. Convening of general assembly 
changed from 4th Wednesday in June to second Mon- 
day after July 4th. An additional 10 day session pro- 
vided which shall begin the second Monday in January, 
1933, and biennially thereafter. Its sole business shall 
be the election of officers, decision of contested elec- 
tions, inauguration of executive officers, the introduc- 
tion and first reading of bills and impeachment trials. 
A concurrent resolution of this session if approved by 
the Governor may authorize fixing an earlier date for 
the regular session. (Ga., III 4) 1932. 

Repesentatives to be elected on a basis of one to 
every 2,500, instead of 1,500, votes cast in the county 
in the preceding gubernatorial election. Each county 
to have at least one representative, and no less than 
it would have on the basis of the 1930 election. County 
boards of supervisors to divide the county into com- 
pact, contiguous election districts, after 30 days’ no- 
tice by publication. Salary of legislators raised from 
$7 to $8 per day, allowed up to 20 days of special ses- 
sion in addition to 60 days of regular session. Employ- 
ees of Senate limited to 14, of house to %4 of member- 
ship; their compensation, except that of chief clerks, 
limited to $5 per day. (Ariz., IV 21) 1932. 

Members of Senate to be elected from counties 
instead of senatorial districts. One to five members 
from each county, according to population. (Me., IV 
51,5) 1931. 

Apportionment of assembly and senate districts to 
be made on basis of federal instead of state census un- 
less the federal census is omitted, its figures unavail- 
able or its classification inadequate. Assembly or sen- 
ate districts not to be changed during terms of mem- 
bers then in office, save for purposes of the next elec- 
tion. Readjustment of districts at the first regular 
session after the beginning of the decade; even though 
not done at that or subsequent sessions, not to be done 
later than the 6th year after the beginning of the 
decade. (N. Y., II 4, III 4, 5) 1931. 

Vacancies in either house shall as before be filled 
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by election upon the proclamation of the Governor un- 
less caused by death in which case it is now provided 
that the board of county commissioners shall appoint 
a successor. (Mont., V 45) 193] 

Employees of neither house aré to exceed 75 in 
number. (Mo., IV 16a) 1932. 

Lieutenant-Governor. Commencement of term 
changed from first Monday following first Thursday 
after commencement of regular session of legislature 
to the day following its commencement. (La., V 2, 4) 
1932. 

Provision 
(Wis., V 9) 1932. 

Liquors. Prohibition against the manufacture, 
sale, import or distribution of intoxicating liquors re 
pealed. (Ariz., XXIII 1-3, XXIV 1-2, rpld.; Colo., 
XXII; Mich. XVI 11; N. M., XXIII rpld.; N. D., 
XX 217 rpld.; Ohio, XV 1, rpld I 36, 36a rpld 
Utah, XXII 3 rpld.) 1932, 1933 

Prohibition against the manufacture or sale of 
intoxicating liquors amended to permit the manufac 


repealed which fixed compensation 


; Ure 


p 
ture or sale of malt beverages with an alcoholic content 
not greater than 3.2 per cent by weight. The legisla 
ture shall regulate its manufacture and sale and shall 
(Tex., XVI 20) 1933. 


provide for local option. 

The liquor traffic shall be regulated by the legis 
lature except that it shall never authorize the establish 
ment or maintenance of any saloon. (Colo., XXII) 
1932. 

Subject to the constitution and laws of the United 
States, the state is to have the exclusive control and 
regulation of the liquor traffic. No saloon or public 
drinking place shall ever be maintained. Wine and 
beer may in good faith be served with meals. Liquor 
may be sold in packages, to be consumed off the prem- 

(Cal., XX 22) 1932 
The legislature shall establish a liquor control com- 
mission to regulate the liquor traffic and retail sales. 
Such sales may be taxed by the legislature. No liquor 
shall be manufactured or sold in counties which shall 
vote to prohibit its manufacture or sale. (Mich., XVI 
11) 1932. 

Municipal Home Rul \ commission of 15 non 
partisan members may be elected to draft a charter in 
any incorporated city or town which votes favorably 
on the question, submitted by petition of 15% of the 
qualified voters and on % vote of the local legislative 
authority, whether such a commission should be chosen 
If the charter be approved at a city election, held 2 to 
12 months after the draft is distributed among the elec- 
tors, it shall supersede all existing charters and laws. 
Each city adopting such a charter authorized to exer- 
cise all powers relating government which are 

Chese powers shall 


ises. 


to local 
not in conflict with the general law 
include: operation of local public utilities, granting of 
franchises, construction of public improvements in- 
cluding the power to acquire more property than nec 
essary and to sell or lease such property with nrotective 
restrictions, and to issue bonds against such utilities or 
improvements. (Utah, XI 5) 1932 

Provision for freeholders’ charters for cities and 
cities and towns amended. Board of freeholders to 
submit the proposed charter one year instead of 4-6 
months after their election. Must be published in every 
edition of newspaper chosen. Only in cities of a popu- 
lation over 50,000, instead of in all cities, must a pam- 
phlet containing the charter be mailed to each elector. 
Although amendments may still be voted on at any 
special or general election, a petition for an amendment 
must now be submitted at least 60 days before a general 
election. The charter may provide for subdivision 





AMERICAN BAR ASSOCIATION JOURNAL 


into districts as well as boroughs. Restriction 


nated that borough’s powers could not be abri 


without consent of a majority of its electors 
XI 8) 1932, 

Counties authorized to adopt a 
must have consent of the legislature if its poy 
be less than 62,000. Majority vote il 
without limits of incorporated city or town nec¢ 
for adoption. 
law. Charter may provide for a 
terms not to exceed 6 years, may 


me rule 


governing body 
create or 
office, whether constitutional or not, and may 
duties, term and compensation of such office. 
may be levied within the constitutional limit 








Nothing therein to conflict with get 


on majority vote borrow money, to mature seriall) 


within 5 years; 


no such obligation is to be valid u 


issued after a constitutional tax levied sufficient to 


tire it. 
the city, town o1 


other subdivisions, the county 


take over some or all of the governmental or pr 


the latter, or it may contract 


etary functions of 


On favorable vote both in the county and 


Ww 


the principal city or town of the county to perfor 
one or more of the latter’s functions lhe count 
charter shall control if the merging city has a ho 
rule charter. Urban areas may be given the power « 
an incorporated city or town, and districts may | 
created, by the county government. Amendment 
repeal by majority vote. Voting procedure to be pr 
scribed by the legislature. (Tex., IX 3) 1933 
General assembly shall by general laws provide f 


organization of county governments 





forms may be submitted; adopted by majority vot 
Municipalities and towns may with consent of county 
transfer powers to county or revoke such transfer 
General assembly to provide for election and taxing 
powers of necessary town officials. Counties 1 ad 
charters providing for form of county government, at 
the election and duties of officials. The charter may 
give counties powers exercised by municipalities; o1 
ganize county as a municipal corporation ; allow county 
to take over the rights, properties and obligations of 
townships; divide county administrative and taxati 
districts. Must be approved by a majority voting 
thereon in the county, in the largest municipality, in 
the county outside of municipality and in each of a 
majority of the townships and municipalities thi 
county. Charter to be prepared by a commissi f 
15 (from the county at large, not more than 7 from 
any one city) after a majority vote on the question of 
its creation; the question to be submitted a vote 
of the county board or by petition of 10% of the voters 
Charter amendments submitted in the sai net 
(Ohio, X 1-4; IV 16 rpld.) 1933 

(Continued in December 

An English Elective Judge 

‘The vacancy in the office of Recorder of the ( of 

rendered vacant by the death of Sir Ernest Wild, is t 
attract many applicants, for the post, which is worth £4000 per 
annum, is in the gift of the Court of Alderma und is thus 
the sole judicial office—at least of an conse f wl 
filled by election. During the history of the office, which gox 
back at least to 1298, it has had many distinguished holder 
including Coke, Holt, Somers, and Peter King. To these d 
to many others the post proved to be a stepping-stone t 
higher things. The City has usually sought to secure the serv 
ices of a distinguished lawyer to be its chief judge in the Ce 
tral Criminal Court and to act as its spokesmat ceremonial 
occasions.” —Scottish Law Review (Oct. 1934 
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DEBT LIMITATIONS AND TAX-FREE CITIES 
AND TOWNS 
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GARWOOD 


tutionality of public ownership is well settled and the 
principle is so firmly fixed and broadly employed that 
its permanency among our institutions is no longer 
questioned. The courts have quite uniformly held that 
municipalities have the power as well as the duty to 
provide public utility service for their inhabitants, 
where it is not satisfactorily furnished by private en- 
terprise at reasonable rates. Pond on Utilities 4th Ed. 
Section 865. Professor Pond also points out that the 
trend of modern decisions is favorable to public own- 
ership of what are termed the natural monopolies, wa- 
ter, electricity and gas. In Kentucky constitutional pro- 
visions are construed to impose a duty on municipali- 
ties to provide competition for privately-owned utilities 
in order that excessive rates may not be imposed. 
(Stites vs. Norton, 101 S. W. 1189.) 

It is also generally held that a city may maintain 
rates that yield a profit, and that these profits may be 
employed to defray the expenses of local government 

It is said that 90% of our urban water systems 
and more than 50% of our electric plants are publicly 
owned. 


Eminent Domain 


A much used method of acquiring municipal util- 
ities is by condemnation. Most cities now exercise the 
power of eminent domain. Legislatures have delegated 
this power to cities and towns for the acquisition of any 
property which may be devoted to public use, and in 
most jurisdictions, municipalities may go beyond the 
corporate limits in exercising the power. Regardless of 
existing franchises cities have been permitted to con- 
demn electric and gas systems, street railways and tele- 
phone utilities on the theory of necessity for public 
use. Cities also condemn works for erection of new 
and independent utility plants. 

The power of condemnation is one of the high 
prerogatives of government; the right is the offspring 
of political necessity and is inseparable from sov- 
ereignty ; whether property sought for public use under 
the power of eminent domain is in fact necessary for 
such use is always a judicial question to be determined 
by the courts. If the use is public, the necessity or 
expediency of exercising the power is a political and 
not a judicial question. The judicial function is ex- 
hausted as soon as the court has determined that the 
use is public. (St. Louis County vs. Griswold 58 
Mo. 175.) 

It is elementary that municipal corporations must 
provide just compensation when they condemn property 
for public use and such compensation means full in- 
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demnity or remuneration for the loss sustained by the 
owner. Determination of what is just compensation 
furnishes the main battlefield for litigation. When 
cities seek to condemn utilities, the question of value 
is left to the determination of a jury, sometimes a com- 
mission, subject to review by the courts. 


Municipal Debt Limitations 


How may cities acquire and pay for utilities in 
the face of constitutional debt limitations ? 

Limitations on municipal indebtedness are found 
in most state constitutions and in many municipal 
charters. An insistent and wise public policy has re- 
quired that cities and towns keep their indebtedness 
within fixed limits, usually based on valuations for tax- 
ation purposes. Often the limitation is fixed at 5% of 
the assessed value of taxable property within the mu 
nicipality. The earlier decisions held that these limita 
tions applied to every form of indebtedness—notes and 
warrants and all undertakings and liabilities, and every 
form of express or implied obligation, and that neither 
emergency, convenience, policy, nor present necessity 
could be allowed by loose construction to weaken the 
force or limit the extent of constitutional and statu- 
tory limitations. 

Gradually, however, the ingenuity of municipal 
financiers devised various plans to circumvent the limi- 
tations; many of these schemes have been successful, 
and have been upheld by the courts on the theory that 
they did not, in fact, increase municipal indebtedness 
within the meaning of constitutional limitations; as a 
result, certain municipal obligations began to be classi- 
fied into groups distinguished from ordinary municipal 
debts, and the courts with increasing regularity held 
that these obligations did not operate to increase indebt- 
edness. Examples are: revenue bonds payable out of 
income or net earnings of a publicly owned utility; in- 
come warrants which are made a direct lien on the 
income of utility properties, special assessment bonds 
payable out of the proceeds of improvement district 
collections, Mueller Law Certificates, pledge orders, 
notes issued for a piece-meal purchase of a utility, or 
a purchase on the installment plan where the city gives 
the vendor a mortgage. 

To illustrate: on its water plant a city executed 
a mortgage with power of sale on foreclosure; it was 
held that no debt was created within the meaning of the 
constitutional inhibition because the creditor was com- 
pelled to look to a special fund alone, and the city was 
in no event liable generally, hence no indebtedness was 
incurred. A purchase made under the guise of a lease 
with annual rentals and provisions that title shall ripen 
in the city when a certain total rental has been paid, 
has been resorted to as a means of escaping constitu- 
tional debt limitation, though such an arrangement has 
been branded by the courts as a mere subterfuge and 
approval has been denied. 

It is well established that general obligation bonds, 
for which the city is liable generally and without regard 
to special funds, are debts which cannot lawfully be in- 
curred in excess of limitations imposed by law. 

Revenue Bonds 


The most satisfactory method of financing a city’s 
acquisition of a public utility is by revenue or income 
bonds payable solely out of net earnings. This plan 
imposes no expense on taxpayers, and subjects the city 
to no general obligation. Bond purchasers look favor- 
ably upon such issues, but usually insist upon a cove- 
nant in the bonds obligating the city to maintain speci- 


fied consumer rates until the bonds are retired. | 
viously this requirement is demanded in order to 
vent the lowering of rates to a point where the net e: 
ings from the city owned utility might not be 
to meet bond interest and maturities. 

Revenues, expense of production and distributi 
maintenance charges and other elements are fairly w 
stabilized as to urban electricity, water and gas; 
purchaser of utility revenue bonds may have a fair 
clear picture of his security. Publicly owned utilit 
are usually tax-exempt, although in some instances, f 
example, Colorado Springs, Colorado, the city prefe 
to have its electric system pay $75,000 a year into t 
city’s treasury “in lieu of” f 
financial policy. 


suffix 


taxes aS a matter of sour 


Interesting provisions in revenue bonds issued f 
a city light plant are set out in the opinion in Frankli: 
Trust Company vs. City of Loveland, 3 Fed. (2nd) 114 
where it is held that such bonds, payable out of revenu: 
only, do not create a debt in excess of limitations. Th 
city agreed with the bondholders to maintain a specific 
minimum schedule of rates sufficient to pay punctual] 
all interest and principal on bonds, and to meet all 
operating expenses, and depreciation charges in a 
cordance with approved utility practice. Under such a 
plan the city in general could never be overburdened, 
and its taxpayers could never be compelled to contribute 
a dollar on account of the city’s acquisitions of the 
light plant. 

Evasions 


The courts have not hesitated to brand as subter 
fuge many an ingenious effort to escape constitutional 
limits upon municipal indebtedness. A dummy corpora 
tion was organized by the town of Waterloo, Indiana, 
to construct a municipal water and light plant, to be 
financed by sale of the corporation’s bonds. These 
bonds would exceed the two per cent debt limitation ; 
general town taxes were pledged to pay certain hy 
drant and light rentals. The town was to own prac 
tically all of the corporation's stock. It was held that 
the device of this dummy corporation could not be 
used to accomplish what the town itself could not 
lawfully do; that such an arrangement was a palpable 
violation of the constitution and whenever courts see 
such attempts at concealment they brush away the 
cobwebs and varnish and view the transaction in its true 
light. (Voss vs. Waterloo Water Co., 163 Ind. 69; 
71 N. E. 208.) 

A holding corporation was formed to issue bonds 
and erect a city hall. A sinking fund was to be raised 
by general taxation to redeem the bonds. The court 
held that the holding company was merely an agent or 
trustee for the city and since the plan authorized an 
indebtedness in .excess of the constitutional limit it 
could not stand. 

Purchase money mortgages, payable wholly out 
of income from the utility purchased by the city, and 
cases where the city assumes no obligations except per- 
formance of duties in creating and managing special 
funds, the utility, when it has paid for itself, becoming 
the property of the city, generally are held not to in- 
crease municipal indebtedness beyond constitutional 
limits. (Fox vs. Bicknell, 141 N. E. 222.) 

Where distinct corporate entities occupy in whole 
or in part the same territory, although neither can in- 
cur an indebtedness in excess of constitutional limita- 
tion, yet the same property may be subject to the in- 
debtedness of each without violating the limitation. 
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vs. Polk, 92 Iowa 433; Wilson vs. Sanitary Dis- 
33 Ill. 443 

Contracts for Future Delivery 

efforts | een made to acquire utilities on 


hich quarterly or annual pay- 
ire spread « a period of years, but it is held 
debt payable in the future is obviously no less 
ble presently and a debt payable on 
} 


tract basis 


tingency such as the future delivery of property 
a debt. (Springfield vs. Edwards, 84 Ill. 626.) 
urchase of an electric light plant under the guise 
ise, the rent be paid in annual installments 
tle to ripen when a certain total rental has been 


is an indebtedness and violates the constitutional 


ions (Baltimore Railroad Co. vs. People, 200 
11: Browne vs. Corry, 175 Pa. State 528; Earles 
Vells, 94 Wis n 285.) 


[he evasion cat t be accomplished by purchasing 
ty and giving the city’s mortgage for the unpaid 


of the purchase price, because the manner in 

the indebtedness is created is immaterial if 

result is to subject the city to a present liability 

t or indirect which the taxpayers will eventually 
; lled on to meet 


district improvement bonds are 


raving an 


wf 


not within 


egarded as bonds of the city, and are 

constitutional hibitions against excess issues, 
re they are payable only out of assessments levied 
specific property, and are not of the general ob- 
ition class (Milheim vs. Moffat Tunnel, 72 Colo. 
8 211 P. 649; 5th Ed. Dillon Municipal Corporation, 

S Sec. 198. ) 
3 Cities may furnish utility service to consumers be- 
5 nd the corporate limits. In operating utilities the 
4 municipality is acting in its proprietory or business ca- 
¥: ty as distinguished from its political or govern- 
¢ ntal capacity so acting it is governed largely 
: he same rules that apply to private corporations. 
i 19 R. C. L. 788 Sec. 95; Milligan vs. Miles City, 51 
Mont. 374; 153 P. 276; Pikes Peak Power vs. Colorado 
Springs, 105 Fed. 1; Board vs. Fort Collins, 189 P. 

29 Colo.) 
Where, in order to make the bonds attractive, all 
gross revenu f a street-car system acquired by 
ty are pledged to the payment of the purchase price, 
‘ t is conceivable tl complications may arise so as to 


rgest a charge to be imposed that may increase the 
inicipality’s ind For example, suppose the 
ndholders should insist that every dollar of gross 
venue belongs to them; manifestly nothing would be 
for operatior d maintenance ; employees would 
ve no recourse except to look to the city’s tax funds. 
the Supreme Court of Washington 
ld that such a purchase would not create any indebt- 
ness against the city, and that the purchase need not 
sanctioned by the vote of taxpayers, because there 
1 marked disti 1 between the creation of a debt 
the creation of a condition of which a debt 
cht arise ( Twichell vs. Seattle, 179 P. 127.) 
Water suppl r a municipality is regarded as of 
ich paramount necessity that may be issued 
that purpose without vote of the taxpaying electors 


ebtedness 


such a situatio1 
] 


out 


bonds 


ler the provisions of some state constitutions. ( Men- 
n vs. Fort C 241 P. 1114 
A constitutional limitation is to be read in the 


broadest sense which will give it effect, and to suppress 
the evil intended to be suppressed. (Levy vs. McClel- 
lan, 196 N. Y. 178: 89 N. E. 569: Spilman vs. Parders- 
burg, 35 W. Va 14 S. E. 279.) 

Necessity is no excuse for exceeding the limit, nor 
will the fact that the city has property much greater in 


HO5 


value than its indebtedness justify violation of the con- 
stitutional inhibition. (Rankin vs. Chariton, 160 Ia. 
265, 139 N. W. 560.) 

All persons dealing with a city are charged with 
notice of the limitations. (Balch vs. Beach, 119 Wis. 
77; 95 N. W. 132.) 

Limitations upon tax rates that may be levied are 
separate and distinct from those limiting indebtedness. 
School district indebtedness is not considered indebted- 
ness of the municipality, except in cases where bonds 
for school purposes are issed only by the city. (Jones 
vs. Board of Education, 191 Ky. 198; 229 S. W. 1032; 
Hutchins vs. Fremont, 194 Ind. 74; 142 N. E. 3.) 

While indebtedness payable only out of special 
assessments or out of revenue or income usually does 
not fall within the class of debts limited by the consti- 
tution, still where a deficiency may arise and thus fasten 
a general obligation on the city it has been held to 
create a prohibited indebtedness. McAnulty vs. Pitts- 
burg, 284 Pa. 304; 131 A. 263.) 

Although a city may contract to purchase electrical 
machinery to be paid for by lighting plant revenues, 
yet, if the contract creates other obligations which can 
not be paid out of plant income, or if a diversion of 
the plant profit will deplete the current revenues of 
the town by even a few dollars, necessitating increased 
taxation, a debt is thereby created and the contract is 
invalid because of the debt limitation. (Reimer vs. 
Holyoke, 93 Colo. 571, 27 P. (2nd) 1032.) 

Courts will not in advance of the letting of the 
contract, and upon purely speculative averments, as- 
sume that a deficiency constituting a municipal obliga- 
tion, will result. (Henderson vs. Enterprise, 202 Ala. 
277.) 

Municipal contracts to pay for water and light at 
stated times in the future, do not create an indebtedness 
within the meaning of constitutional limits, except in 
some jurisdictions where it is held to be a debt for 
the payment due the first year. (Allison vs. Chester, 
69 W. Va. 532, 72 S. E. 472; Logansport vs. Jordan, 
171 Ind. 121; 85 N. E. 959.) 

It has been attempted to circumvent debt limita- 
tions by purchasing a utility plant subject to existing 
liens. (Santa Cruz vs. Wykes, 202 Fed. 357; Evans 
vs. Holman, 244 Ill. 596; 91 N. E. 723; Browne vs. 

3oston, 179 Mass. 321; 60 N. E. 934; Michigan United 
Light vs. Hart, 235 Mich. 682, 209 N. W. 937.) 


Home Rule Cities 


Statutory limitations on municipal indebtedness 
usually do not apply to cities operating under home 
rule charters. In a case where the statutory limit was 
5% of assessed valuation, while the limit fixed by 
city charter was 10%, the Supreme Court of Minnesota 
held that the provisions of the home rule charter pre- 
vailed over general statutes relating to the same sub- 
ject matter. (American Electric Co., vs. Waseca 102 
Minn. 329; 113 N. W. 899; Todd vs. City of Laurens. ) 

Funding bonds neither create nor increase the in- 
debtedness of a municipality but merely change the 
form, consequently they need not to be considered 
with reference to constitutional limitations. (Board 
vs. Bank, 108 F. 505; City vs. Band, 86 F. 272.) 

A statute requiring an ordinance for acquiring a 
utility to be approved by electors applies even where 
the bonds are payable solely out of the utility’s revenues. 

Without legislative authority no one can engage in 
competition with an electric light company holding a 
valid franchise. 

A city is not prevented from building or operating 
an electric plant because a private company is already 
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operating under franchise. (Colorado Central vs. Mu- 
nicipal Power Co. Fed. Supp. 961.) 

Frequently the following test is applied: in order 
not to be classed as a municipal debt, the obligation 
must be such that the creditor may look only to a 
special fund for his recompense; if the municipality 
may in any manner become liable generally or beyond 
the special fund, even to a few dollars, an indebtedness 
is in fact created, and if it exceeds or may exceed the 
lawful limit, the issue will be restrained or held void 
or ultra vires. 

Vote of Taxpayers 


Although not regarded as municipal debts, revenue 
bonds, in many instances, must be validated by vote 
of taxpaying electors. (Colorado Central vs. Munici- 
pal Power Co. 1 Fed. Supp. 961.) 


Summary 


Cities and towns may undertake to become tax- 
free by acquiring public utilities and applying surplus 


earnings to the expenses of local government: the 









By ALBERT 





IFTY-EIGHT years ago no law office, nor any 
other office, contained a typewriting machine. 
It is now difficult to understand how the law 
business could be conducted without this useful in- 
strument. A typewritten document is usually one 
of the first things a lawyer sees in the morning 
and one of the last things he sees at the end of a 
business day. Although typewriting is thus so 
often before the lawyer’s eyes, he, like other read- 
ers, probably has never studied it intently even 
though he may vaguely know that this useful ma- 
chine furnishes a new means by which fraudulent 
documents are manufactured that he may be called 
upon to defend or attack. 

It is naturally but incorrectly assumed that if a 
fraudulent writing is done by a machine its au- 
thorship, its age, and its history will be effec- 
tively hidden. This, of course, is the result if this 
new problem for the lawyer is given no attention. 
Thousands of fraudulent words and figures and 
pages of typewriting have undoubtedly served their 
evil purpose in courts of law and hundreds more of 
these big and little fraudulent writings connected 
with litigation are no doubt now lying unexamined 
in lawyers’ offices. Many of these silent witnesses, 
like the others that have gone before, will advance 
the interests of their creators because they never 
will be properly scrutinized. The opportunities for 
fraud in the business world in connection with type- 


*Author of Questioned Documents, 1910, 1929, The Problem of 
Proof, 1922. 
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courts have given their approval to the maintenanc: 
rates by municipalities that will yield profits, and 
profits may be applied to discharge ordinary muni 


obligations ; utilities may be acquired by condemnat 


purchase, lease or new construction; acquisition 
be financed by means of general obligati bonds 
by revenue or income bonds, warrants or certific 





payable out of earnings, but general obl 
must not exceed constitutional or statutor 
tions. 


debt lin 
The courts have ruled that revenue bonds, 1 
able out of special funds, and in no event charge: 


; 


against municipalities as general obligations, do 


fall within the prohibitions of constitutions and statutes 


limiting the indebtedness which may be incurred 
cities and towns. 
Whether any city or town shall undertake t 


habilitate its financial structure, or strive for tax fri 
dom, by the acquisition of public utilities is primari 
a question for legislative and political consideratio: 
that it may be done legally and upon sound econo 
principles is being demonstrated in many municip: 
ties. 









IN LEGAL 





Small “g’’ Ears, Angles and Gussets as Evidence of Age and Identity 


S. OsBorn* 


writing are of great variety and number. The ap 
parent ease of the performance furnishes a constant 
temptation to clients of lawyers and, sad to say. 
now and then to certain lawyers themselves 

A document may be fraudulently altered by the 
change of a single figure in a date, by a late inser 
tion in a receipt, or a check, of the few words “In 
full to date,” by one or two qualifying words at the 
end of a line or the close of a sentence, by a limiting 
interlineation in a contract, an order, or a will, by a 
postscript extending or limiting a statement in the 
body of a letter, by the substitution of a whole page 
in a contract, a patent application, or a will, by 
the making of a fraudulent page to be inserted in a 
loose-leaf minute book of a board of directors, by 
the writing of a letter of a certain date to support 
a claim, or by the writing of a whole forged will 
dated back to match some incident or interview in 
the life of one who left a large estate. The evidence 
of fraud in these performances may be permanently 
hidden, but in many instances exposure through 
typewriting has been so conclusive that it has led 
to confession, to prison, and even to suicide. 

One of the principal difficulties in proving, or 
even of discovering, the facts in these cases is the 
lack of definite information and scientific training 
of those most interested off in the corner of some 
state. Many observers cannot see simil 
differences in many things unless they are so 
obvious that they almost stumble over them. Some 
of the evidence of fraudulent typewriting is of this 
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sixth, or one-third, of an inch apart. The typewriter 
letters, on the end of swinging bars, will, some of 
them, inevitably print with certain repeated diver- 
gences. Typewritten letters, as a rule, also print 
at right angles to a base line in a vertical position, 
and divergence in slant, to the right or the left, of 
straight line letters of only two or three degrees is 
another significant typewriting individuality that, 
in combination with other characteristics, may iden- 
tify a kidnaping threat or an extortion letter. 

The faces of certain letters do not print uni- 
formly and the width and proportions of various 
letters also afford a means of identifying the kind 
of machine and the model upon which a typewritten 
document was written. In one important case a 
document was written on a model of a particular 
typewriting machine made thirty-one years after 
the date of the document. 

There are broken, worn and defective 
letters on typewriters that in combination furnish 
as positive identification as numerous scars on the 
human body. All these various divergences from 
accuracy, in combination with hundreds of definite 
form characteristics, constitute typewriting individ- 
uality which often is as positive as human indi- 
viduality. 

The maker of a fraudulent typewritten docu- 
ment as a rule does not learn of these interesting 
details until, with a sinking heart, he hears them 
described and sees them clearly illustrated in court, 
when the defects in his fraudulent creation are 
exposed. Where, however, attorneys are not fact- 
minded this interesting evidence may never be dis- 
covered. Not only is justice sometimes blind, but 
many of those who are supposed to serve her seem 
almost to need to be led around by a trained dog. 
It is not strange that many fraudulent pieces of 
typewriting are never even suspected. 

It is of course not to be expected that a lawyer 
should become an expert, but he should at least 
know enough of certain subjects to know when a 
question should be investigated. Unfortunately in 
the fields of science many lawyers are like wander- 
ing, wondering children, and judges, who must 
alone decide some of these cases, are made from the 
lawyers. 


also 





Fortunately, however, this subject of disputed 
typewriting is becoming better known. Even the 
ears on the “g’s” and the “t” crossings and the 
gussets in typewritten suspected documents are 
now frequently observed and often investigated, 
and it is becoming better understood that these 
delicate but definite bits of evidence may affect the 
distribution of hundreds of thousands, or even 
millions of dollars. 









BAR ASSOCIATION DELEGATES DISCUSS “COM. 
PENSATION WITHOUT FAULT” 


Problems Raised by 
Conference—Notable 


Automotive Accident Litigation Swell Attendance at Annual Meeting 
Addresses Delivered by Chairman Jackson and Dean Leon Green 





further argument 
dealing with per- 
from automotive 
attendance of the 
Bar Association 
age number for 


HE eh arama afforded for 

concerning the best mode of 

sonal injury cases 
traffic resulted in swelling 
1934 meeting of the 
Delegates to three 
several years. 

As much time as possible to this 
subject although it had been considered with some 
thoroughness at three previous meetings. To this 
end Chairman Robert Jackson deferred delivery 
of his address until the evening and the 
various committee reports of as 
promptly as possible. After reporting on the elec- 
tion of officers it will be convenient to refer to the 
agenda of the three sessions in chronological order. 

For chairman Mr. Oscar C. Hull, of Detroit, 
was advanced from the post of vice-chairman, and 
that office was filled by the election of Mr. E. 
Smythe Gambrell, of Atlanta. Secretary Harley 
was reelected. Hon. Frank E. Atwood, of the Mis- 
souri Supreme Court, and Mr. R. Allan Stephens, 
secretary of the Illinois State Bar Association, were 
elected to four-year terms on the Council. To fill 
a vacancy for three years Mr. Francis J. Carney, of 
Boston, was chosen. 


As chairman 
Philip J. Wickser 
of the past year grouped under the 
test out cooperative work between the 
tion and state and local associations. 
with a questionnaire submitted to all 
about 1400 in number. About 400 to 500 of the associations 
“had actual vitality sufficient to discharge the work of answer- 
ing a questionnaire.” More than 250 returned full and complete 
answers to the questionnaire on criminal law, and lesser num- 
bers on the three other topics. 

The result of the first year’s work, which may be considered 
satisfactory, is that we now approach the time when we must 
“achieve ‘a closer mechanical union between the various active 
associations of the country and the American Bar Association.” 

“Our committee therefore recommends that some committee 
of this Conference be instructed to confer with as many state 
and large city associations as may be practicable and obtain 
from them their views” as to a practical plan of organic union 

It was also recommended that the Conference approve the 
national bar program and recommend sponsorship of it by the 
American Bar Association during the coming year. 

Both recommendations were approved, the former being 
phrased so as to make Mr. Wickser’s committee the vehicle 
for obtaining opinion from the satellite associations. 

Chairman Andrew R. Sherriff of the committee on coopera- 
tion between press and bar reported that there had been appre- 
ciable improvement during the past ten years in the manner in 
which newspapers have reported judicial matters. He spoke at 
length on the need for the American Bar Association to set up 
a press bureau which would function daily in giving to the press 
of the country full information concerning its activities. A reso- 
lution to that effect was adopted 

In this connection it should be reported that the Minnesota 
State Bar Association, through a special ¢ ommittee, had already 
studied the problems involved in national bar coordination. The 
report of this committee, transmitted to the Conference, was 
read to the delegates. In brief the Minnesota Bar Association, 


arising 
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times the aver 
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session, 


were disposed 


of the bar reorganization committee Mr. 
made a full report concerning the activities 
“national bar program” to 
American Bar Associa- 
This work was started 
the known associations, 
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which has itself had considerable experience affiliating 
recommended changes in the structure 
American Bar Association as preparation for coordinatiot 
proposals were: that the General Council be 
and that state associations elect, or part 
of, members of the General Council 
tions respecting the choice of Council members were gi 
(a) that they elected by the state associations exclusive 
(b) or that one member from each state be elected by the st 
bar and one the American Bar Association or t 
with an increase in numbers, the membership of the Cou 
be prorated among the states and be elected by the state asso 
tions. It was also proposed that the chairman of the Con 
ence of Delegates be ex officio a member of the Executive ( 
mittee. The chairman and all members of the Council 
members of the American Bar Association 

The report of the committee on judicial sel 
to the handling of this subject as part of the nat 
gram during the past year. The belief is expressed 
time has not come for recommending a specific form of 
selection as better than any other. But “after all available dat 
regarding the views of the bar have been assembled, this com 
mittee, or some other committee either of this Conference or 
the American Bar Association, should formulate one 
the most desirable methods of judicial selection, and 
urge each state and local bar association to 
actively in the improvement of its own local situation.” 
ers will find in the JouRNAL’s report of the Friday 
session of the American Bar Association very valuable 
tion concerning the development of interest and 
subject. The address there delivered by Governor 
Nutt was the most noteworthy that any audience has 
this subject in many years.) } 

As chairman of the committee on judicial councils ai 
rule-making authority Mr. Frank W. Grinnell 
the printed report by telling of progress in the matter of con 
ferences of practitioners with judges in the fed 
especially in the fourth and sixth circuits. This 
initiated by the Conference of Delegates at the 
Chief Justice Hughes to the end that the senior 
may have the advanté age of bar opinion concerning the 
tion of rules and administration generally 
circuit courts. It illustrates how judicial councils, including the 
Conference of Senior Circuit Judges, are intimately related t 
rule-making authority, participation in which is desirable 
part of both judges and practitioners. The chairman also re 
ferred to marked progress in several states; in Wisconsin 
complete revision and unification of procedural rules, by 
authority, after participation by the bar and 
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statutory rules committee (a judicial council), has been com 
pleted ir: the past year, so that there is no expectatio n that the 
legislature will again be moved to activity in this field; 


by the 


judicial 


opinion on this 
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supplemented 


suggestion ol! 
circuit judges 


district and 
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a 
judicial 


in Okla- 


homa the supreme court has conceived itself under mandate of 


the constitution to make all needed improvements in 
as to trial and appellate courts. In Massachusetts also 
est court has exercised its constitutional power to 
rules for admission to practice. The comm ittee recommende: 
that copies of its printed report be sent to all federal judges, 
bar association presidents, to the chairmen of judicial 
and to other judicial officers, and this was voted. The 
mendation was made and approved that the Conference 
a committee to request the executive committee of the 
Bar Association to add the subject, “the exercise of ruler 
power,” to the national bar program for the cor year 
In reporting for his committee on bar integration 
man Carl V. Essery said: “At the present time tl are 
two states which either have an integrated bar or 
tegration, we might say, is right at the threshold 
“The picture of every state with a bar that is 
and integrated is rapidly approaching, and the 
result on the Américan Bar Association and the 
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ith forty-eight states each having a strong, integrated, 
united bar, is perfectly obvious.” 
Mr. Essery also referred to the recent organization of the 
icky State Bar under rules made by the supreme court in 
ilance with a brief act of legislature; to the virtual in- 
n of the Missouri State Bar through supreme court 
adopted without legislative participation; to the partial 
tion in Illinois by similar authority; and to the expecta- 
the part of the Ohio State Bar Association that its 
ne court will soon adopt rules for complete unification of 
har which are being drafted by the Association, and stated 
his committee had not deemed its function to be that of 
mending any particular route to integration, but rather 
lect material on the subject and make it available through- 


e country Ae qe 
Having published a revision of State Bar Acts Annotated, 
rising the acts in force in fourteen states and Porto Rico, 


mmittee considers, in view of developments in Missouri, 
is, Colorado and Ohio, that it should do a similar work 
ference to the method of integration by judicial authority. 
1e committee on state and local bar activities reported 
gh Chairman Morris B. Mitchell that it had confined its 
during the past year to the matter of conducting bar 
s, which are meetings of lawyers held for no altruistic 
ses, but for the single purpose of enabling practitioners 
keep abreast of current legislation and developing doctrines 
law. The use of clinics is expanding and everywhere the 
ractice meets with approval. The printed report gives a sug- 
ted list of topics 
“We are now in a time of change when many of our in- 
tions are being questioned and we feel that the success and 
e continuance of our system of jurisprudence depends largely 
the existence of live, active bar associations, and that no 
etter device for increasing the interest and building up the 
ength of bar associations can be found than these legal clinic 


re 
! 


T 
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etings.” 
Chairman Drinker on Compensation Plan 


On reaching the report of the committee on accident litiga- 
the Conference entered upon the largest part of the day's 
sram. This committee had reported with discussions at two 
r three previous meetings, but neither side to the controversy 
cerning “automatic compensation’ for personal injuries 
irising from automotive traffic accidents felt that sufficient time 
had been allowed for the subject. On this occasion Chairman 
lenry S. Drinker, Jr., presented his argument for the pro- 
sal which implies dealing with such materials for litigation 
through state boards or commissions in a way comparable to 
he plan in vogue in the field of workmen’s compensation. At 
s suggestion his committee had been enlarged by adding sev- 
ral members known to be in opposition to the plan. The pub- 
lished report embodies three dissenting reports. Chairman 
Drinker made an able statement on behalf of the proposal before 
the noon adjournment, and the entire afternoon session was 
levoted to argument 
Mr. Drinker told of an average for the past three years of 
ore than 30,000 traffic deaths and more than 1,100,000 lesser 
juries. Our law presumes solvency on the part of defendants 
nd resolves the parties’ rights according to the doctrine of 
negligence. Trials are commonly deferred for a long Rime so 
hat witnesses are less to be trusted, and verdicts may turn on 
xtraneous factors. Whatever may be said about means for 
reducing the number of accidents there yet remains the duty of 
the American Bar Association to give this country its sincere 
views as to the best possible remedy. 
Less than thirty percent of the automobiles are insured. 
less than twenty percent of fatalities inflicted by uninsured 
lefendants is there any recovery whatsoever. Probably nothing 
can be recovered in the cases of half of those who are killed 
accidents. The insurance companies are paying up to $250 
) persons having no right to recover to escape the risks in- 
herent in trials. The aggregate amount recovered is much less 
than the aggregate losses, and the damages paid are not all 
equitably distributed. It would be better in many cases, if in- 
stead of a chance for a large judgment in the future, the in- 
ured person could receive weekly compensation for a limited 
time, as the new plan provides. A number of states have fol- 
lowed Connecticut requiring a person responsible for an 
accident to keep off the road until he can satisfy the state that 
he can pay damages in future instances. This is good as far as 
it goes, but it is locking the stable door after the horse has been 
stolen. In Massachusetts the insurance is required in advance 
of any accident. By insisting upon financial responsibility the 
volume of litigation has so increased as to prevent trial for two 
years Or more, during which time many claims become worth- 
less and many are compromised under duress, so that finally the 


+ 








court does not pass upon a considerable share of the litigation 
to which it gives its sanction. 

“Let us remember that what we are trying to do is not 
merely to devise a method which does theoretic justice in each 
particular case, to each particular person, which is impossible 
under our machinery for litigating; it is to devise a method of 
redress which is socially more advantageous to the community 
than the one that is now in operation.” 

The speaker frankly said that there should be under the 
compensation plan comparatively little litigation and little need 
for lawyer’s services. As for fraud, he said: “To work out a 
fraudulent legal case you have to have brains. In order to get 
brains you have to have a big stake. What makes the fraud in 
these accident cases is the possibility of getting a $20,000, or 
$30,000, or $50,000 verdict, of which the lawyer may take his 
portion.” Also that the increase in insurance premiums has 
been estimated at sixty percent by the Ballantine committee. 

As for constitutionality, proponents hold that the owner of a 
car, as a condition to obtaining a license, can be required to 
insure and pay compensation, irrespective of fault. The speaker 
said he did not care whether such a law were administered by 
a board or by the courts, where it could be kept out of politics. 

“What I particularly want to get this body to do is to give 
their unbiased and unprejudiced interest and assent to perform 
their public duty, to work out some remedy and some procedure 
by which the victims of accidents of this sort may have an 
ee and speedy remedy. That is the peculiar duty of the 

ar. 

“We lawyers are the only ones whe understand these 
questions of legal procedure, and the public looks to us, without 
any thought of our own personal advantage, to propose a speedy 
and effective remedy. It is our business to tell them what 
remedy can be devised through which the courts and the ma- 
chinery of justice can be called upon so that when a person is 
hurt by an automobile he will be compensated in such manner 
as to prevent him from becoming a charge on the community. 

“It is that which I think is the tremendously important 
question, which it is the duty of the bar to solve, and which 
can’t be solved unless we get the best brains of the legal talent 
of this country to work on it. It is that principle which I com- 
mend to you.” 


Howard D. Bailey in Opposition 


In the afternoon session Mr. Howard D. Bailey took the 
lead in opposition to compensation without fault. He had de- 
voted much effort in obtaining bar opinion during two years, 
and found it solidly against the plan whenever tested, especially 
in New York and Wisconsin. Twenty-five presidents of state 
bar associations had registered in the negative. The speaker 
was opposed originally to workmen’s compensation and still is 
of the same opinion. He warned that insurance would cost far 
more than sixty per cent in excess of the present charge. He 
had found the members of automobile associations opposed, and 
believed that lawyers as automobile owners had a right to assert 
their convictions. He recognized a great problem in the fact 
that insurance is carried by only eighteen per cent of owners 
in New York and no large percentage of drivers are financially 
responsible. 

“T haven't any right as a lawyer to chase the ambulance or 
solicit business. But don’t. I have a right as a lawyer to pre- 
vent these encroachments upon the practice of law?” 

He had been unable to find one syllable of assent to the 
compensation without fault principle. In the absence of Mr. 
Arthur Vanderbilt, who was at that time engaged in the affairs 
of the Insurance Section, of which he was chairman, Mr. Bai- 
ley read his response, which was against the compensation plan. 

Nor was Mr. Clarence J. Hartley of Wisconsin present. 
His special minority report, which appears in the pamphlet 
issued in advance of the meeting, bases his opposition mainly on 
two features, namely, that the increased cost of insurance would 
deprive many persons of the use of their cars, and that there 
would be no contro! over the expenses of medical and hospital 
services, as there is in workmen’s compensation, where the par- 
ties involved have established relations. 


Objections by Mr. Gambrell 


Next came Mr. E. Smythe Gambrell with thoughtful ob- 
jections. Expressing regret that he could not base his views 
upon consideration of the financial interests of the lawyer, he 
said: 

“I believe that if the lawyers and the American Bar Asso- 
ciation expect their opinions to have weight in shaping the 
polity of the American people it must appear that the lawyers 
are making their recommendations upon considerations of the 
general welfare. I deplore encroachments upon the legal pro- 
fession, but I believe that the courts have not yet outlived their 
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usefulness, and that the n 
court still have work to do. 
question we must be careful not to cor 


bar as officers of the 
I believe that in approaching this 
sider it as a case of the 
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legal profession against the peopl 

Mr. Gambrell urged that we avoid all measures likely to 
deaden the sense of responsibility or to make a commonplace 
thing of reckless driving. “While there are many practical ol 


troubled by my belief 
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jections to the compensation plat 
that it subtly destroys the incentive to be 
ful of the welfare of others.” 
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that the motorist must pay for it as he pays for gasoline and 
rubber. It is unwholesome to allow the driver of a high speed 
car to feel that he has paid for absolution, both financial and 


financial onus and to deaden the cor 
tragedies and to aggravate 


moral To take away 
science is to greatly mul 
the already serious social and economic problem.’ 














A strong point was also made of the fact that the plan 
would not obviate litigation over property loss and certain 
classes of personal injury, and tl nsequence would be in 
stances when the injured would have to resort to more than 
one tribunal. Also that it is doubtful if ambulance chasing 
would be stifled. And at confusion would arise by adoption 
of the plan in some states while in others the common law pr« 
cedure persists, and owners of cars ve in both jurisdictions 
The speaker would improve laws to keep unfit drivers from the 
road and to oblige them to carry public insurance. Finally: 


defects inherent in the compensation pl 


and that lawyers and 


“I believe the 
outweigh the benefits to be derived from it 


an 


others interested in the problem should endeavor to discover 
other ways and means of bringing relief to a situation that we 


all agree is alarming.” 
Arthur Ballantine Heard 


the Mr 


evolve the 


At this stage of bate 


man of the committee which compensation plan 
took the floor. The National Safety Council, he said, estimates 
the cost of these accidents at $630,000,000 a year. He expects 
no diminution in acc hich } The 
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suddenness of such accidents largely prevents dependable testi 
mony as to the causes. His committee made a study of cases 
in New York City, Boston, Worcester, New Haven, Muncie 
Terre Haute, San Francisco and San Mateo county. Of 8,500 


analysis could yield 
there is no public 
injured persons recover 


cases the committee found 5,000 which on 
definite information. It und that if 
liability insurance three out of four 


was ti 


nothing at all. In the insured cases recovery is had in eighty 
five per cent of the cases; in those of severe injury not enough 
is recovered while in the trifling cases the recoveries are to 





large. 

While the Massachusetts system is right in requiring finan 
cial responsibility the study showed that it was affording too 
much in the minor cases and too little for the graver cases. As 
for undermining drivers’ morale, the effect of compensation, he 
said, would be just the opposite At present we permit use of 
the highways without conditions I proposed that social 
protection be extended to those « hazards.” 

Mr. Ballantine thought that few motorists had ever had op 
portunity to study the si hat, on due consideration, 
they would not oppose on the gr« 1 that their insurance would 
cost more, since each driver is protected by the insurance paid 
for by other drivers. 
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“We are not concerned as members of the bar, looking at 
our own interests, merely with this particular piece of legisla 
tion. We are vitally concerned with the standing of our pri 
fession and its future Practically all of us at the bar want 


the bar to develop some real leadership 


problems of the times.” 


meeting the social 


Prevention of Accidents Is Possible 
Mr 


\ forceful address was delivered | Crandall Melvin, 


who presented an array of figures con ig fatalities, injuries 
and property losses, and took the position that leadership in a 
campaign to reduce these losses should be assumed by the legal 
profession. The actual loss from traffic accidents is estimated 


> 500.000.0000 The number of per 
all the wars the 
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period about 
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life insurance 
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past years, a 
sutomobile 


eaths 1933 


companies alone, exclusive of assessment and benevolent com 
panies, paid out on automobile death claims $50,400,000.” 
The speaker dwelt on means for reduc ing accidents espe 
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three years or more took a prominent part in the study 
administration made by the Commission created by 
vy York Legislature 


American Court Organization 


only other speaker was Dean Leon Green of North 
University School of Law, whose address supplemented 
irman’s by showing a trend toward a form of judicial 
ition calculated to meet needs which have been press- 
several decades and have not yet been satisfactorily 


e theory of the address is that there has been, under our 
a steady centralizing of power in the appellate branch. 
ginal conception was that the reviewing court existed 
rrect errors; to that was added final decision, and then 
velopment of legal theory in furtherance, apparently, of 
eed for adapting the common law to new and altered con- 
on American soil. Next came the function of supervi- 
nd control of trial court and jury; and later, a process 
vable clearly now, the power to fashion procedure both for 
| appellate courts. “In recent years it has come to be 
led on all hands that the appellate court in order to per- 
ts major functions must have the power to fashion proce- 
generally, and too, that it is the best qualified agency 
ble for exercising such power.” 
nally came the necessity for professional control, admis- 
to the bar and discipline of its members, which is rapidly 
assumed with the aid of the integrated state bar. From 
we observe the “ascendency of the judiciary in the 
can order.” This evolution to meet needs has brought us 
devo lution of some appel llate court functions, as by dele- 
leaving the st court more fitted than ever for the 
ial function b,. assuming direction of the administration 
istice, 
“The most important re adjustment,” Dean Green declared, 
hat of the reorganization of trial courts. After all, the 
judge is probably the most important officer of govern- 
nt. A well trained trial judge with adequate machinery at 
lisposal, can do more by way of developing and maintaining 
rly, inexpensive and satisfactory government than any other 
ul. The trial court as an unrelated unit in the thickly popu- 
a successful agency of government.” 





{ 


areas is no longer 

Hence the demand for the unification of tribunals in an 

lerly and directed system, to be administered as thoroughly 

y other department of government. 

The picture which this evolution presents to the speaker is 

in which the appellate court becomes more and more an 

istrative agency, the actual work of review having been 

simplified 

The burden of tedious review and opinion writing will be 

off the supreme court. Its judges will be looked on as a 

» of elder statesmen functioning openly and directly over 

entire judicial anization. Their fetters of having to 
peak only through appeal and error will be broken. 

“Heretofore the lawyer’s paradise has been a procedure 

h permitted him to plead indefinitely, a procedure which 

rmitted him to have a hand in the organization of the trial 

1al, to offer evidence as long as he could think of anything 

present to the tribunal, to ask instructions without limit, and 

to argue as long as he desired. If then judgment should 


] 








go against him to ask a new trial; failing in this to appeal 
through the preparation of a formidable record, and if still he 
lost, to have a rehearing and another appeal, until finally he 
wore out himself, his client and the courts, and if not finally 
successful to charge up the failure to the inability of the court 
to administer justice properly. 

“The lawyer has developed procedure largely opposed to 
prompt, inexpensive and decisive administration. He has 
thought of anything administrative as opposed to justice. He 
has insisted upon formal hearings and a highly crystallized pro- 
cedure, and he has resented any attempt to supersede such pro- 
cedure by more informal and direct methods. 

“This attitude has proved a boomerang. Instead of aliow- 
ing administrative machinery to be organized outside of the 
courts, instead of opposing boards and commissions, he should 
have sought to have them brought under judicial control—in 
other words, to be made a part of a comprehensive machinery 
not necessarily subject to the orthodox procedure of general 
litigation, but of procedure designed for the particular prob- 
lems. . . In this attitude he would find the protection of his 
professional interests about which he ts now alarmed. 

“The lawyer has seen administrative bodies thrown open 
to laymen and poorly trained lawyers, and he has seen his busi- 
ness tend to vanish. He sees many important matters trans- 
ferred to commissions and boards. It is not too late to insist 
upon a court organization which will bring into it these ad- 
ministrative bodies and subject them to the same restrictions 
of practice as are enforced in courts of general litigation.” 

The picture which Dean Green held out was of a court so 
thoroughly and flexibly organized that it could render justice to 
every litigant in every kind of proceeding expertly, promptly 
and with procedure appropriate to each case, with no sacri- 
fice of the fundamental elements of “judicial” justice. 

In conclusion Dean Green said: 

“The lawyer’s attitude is therefore put down as of prime 
importance. He can no longer sidestep the just criticisms that 
have been leveled at orthodox court administration. Where the 
legal order itself is in constant process of development, court 
organization must follow. As much as we talk of courts as 
sacred institutions—and they are sacred—they are so because 
they have been able to meet the problems of the current day. 
But their sanctity depends upon their capacity to serve the 
changing interests of their constituency, and there is no better 
example than the court of equity, which in origin was purely 
an executive appendage by which through countless gradations 
and indefinite qualities of flexibility, has come to be the chiefest 
support of all English-speaking court systems. I would sug- 
gest, therefore, that this whole problem of readjusting Ameri- 
can court organization is a problem of administration. Courts 
must be administered as other phases of government. The term 
administration should not be a source of terror for the lawyer. 
On the other hand, it is the thing for which the lawyer, of all 
people, should be trained. The readjustment of American court 
organization so as to take care of the legal business of the 
country is the most important problem that lawyers face, and 
this in behalf of their own interests as well as the interests of 
citizens generally.” 

Herpert HAR ey, 


Secretary. 





REPORT OF THE JUDICIAL CONFERENCE 


HE Judicial Conference one for in the Act of 
"T Congress of September 14, 1922 ( U. S. Code, Title 

28, Sec. 218), convened on September 27, 1934. 
[he following judges were present in response to the 
all of the Chief Justice. 

First Circuit, Senior Circuit 
Bingham. 


Judge George H. 


Second Circuit, Senior Circuit Judge Martin T. 
Manton. 
Third Circuit, Senior Circuit Judge Joseph J. 


Buffington. 
Fourth Circuit, 
Parker 


Senior Circuit Judge John J. 





Fifth Circuit, Senior Circuit Judge Nathan P. 
Bryan. 

Sixth Circuit, 
Moorman. 

Eighth Circuit, Senior Circuit Judge Kimbrough 
Stone. 

Ninth Circuit, 
Wilbur. 

Tenth Circuit, 
Lewis. ; 
The Senior Circuit Judge for the Seventh Cir- 
cuit, Judge Samuel Alschuler, was absent, and his 
place was taken by Circuit Judge Evan A. Evans. 


Senior Circuit Judge Charles H. 


Senior Circuit Judge Curtis D. 


Senior Circuit Judge Robert E. 
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The Attorney General, the Solicitor General, and 
their aides were present at the opening of the Confer 
ence. 

State of the Dockets—Nwumber of Cases Begun, 
Disposed of, and Pending, in the Federal District 
Courts——The Attorney General submitted to the Con- 
ference a report of the condition of the dockets of the 
Federal District Courts for the fiscal year ending June 
30, 1934, as compared with the year. 
Each Circuit Judge also presented to the Conference a 
detailed report, by districts, of the work of the courts 
in his circuit. 

The report of the Attorney General, summarizing 
the annual reports received from district attorneys and 
clerks showed the comparative number of cases in each 
of the three major classes commenced and terminated 
during the fiscal years 1933 and 1934, as follows: 


previous fiscal 


enced Terminated 


Comm 
1933 1934 1933 1934 
United States civil cases 25,797 9,487 27,744 16,479 
Criminal cases 82.675 34,152 84,780 45,577 
Private suits 26,656 26,472 26,074 28,035 
ni edbde 135,128 70,111 138.598 90,091 


It thus appears that there was a large decrease in 
Government cases (civil and criminal) in the fiscal year 
1934, as compared with the previous year, a decrease 
due largely to the repeal of the National Prohibition 
Act effective in December, 1933. Private litigation was 
of about equal volume in the two years mentioned. The 
Attorney General submitted the following comparative 
statement of pending cases, as of June 30, 1933 and 
June 30, 1934: 


Pending cases 1933 1934 
United States civil cases 24,293 17,303 
Criminal cases 20,907 9,478 
Private suits .... 37,639 36,051 

Ze a bcus 82,839 62,832 


This statement shows that considerable 
was made in clearing the dockets of the district courts 
during the past year. The total number of cases pend- 
ing on June 30, 1934, exclusive of bankruptcy petitions, 
was 24 per cent less than on June 30, 1933 

Criminal Cases in General.—Notable progress was 
made in reducing the congestion in the criminal dockets 
On June 30, 1933 there were pending in the district 
courts a total of 20,907 criminal cases of all classes 
The number commenced during the fiscal year was 34, 
152, and the number terminated was 45,577, leaving 
9,478 pending on June 30, 1934, as shown by the fol 
lowing table : 


pre eTeSS 


Criminal cases- 1933 1934 
Pending beginning of year 23,012 20,907 
Commenced during year 82,675 34,152 
Terminated during year 84,870 $5,577 
Pending close of year 20,907 9,478 


National Prohibition Act—The reduction of the 
number of cases on the criminal dockets is largely ac- 
counted for by the repeal of the National Prohibition 
Act. The reports compiled by the Attorney General 
show that only 6,676 criminal cases were instituted un- 
der this Act during the 1934, as compared 
with 57,553 cases during the previous year. The num 
ber pending on June 30, 1934 was only 1,280 and it is 
assumed that these will eventually be dismissed. As to 
civil cases brought under the National Prohibition Act. 
there were only 792 pending on June 30, 1934. The 
following tables give the summary of these cases: 


fiscal year 
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Prohibition-criminal cases 19 


Pending close of previous year 





Commenced during year 
lerminated during year ),267 
Pending close of year..... 646 
Prohibition-civil cases 
Pending close of previous year 6,940 
Commenced during year. 1,478 
Terminated during year 
Pending close of year ; ; 18 


Internal Revenue Cases—The Attorney ( 


states that since the 
\ct a large number of criminal cases are bein; 
cuted under the internal revenue laws. During t 
year 1933 only 775 such cases were commence: 
During the fiscal year 1934, 
commenced and 2,954 terminated, and 1,786 were 


terminated. 


ing on June 30, 1934, as compared with 582 on Ju 


1933. The internal revenue laws have now 
place of the National Prohibition Act as giving 
the greatest number of criminal cases. Thi 
civil under the internal 
somewhat during the fiscal year. The Attorney ( 
submitted the following tables: 


Cases 


Internal revenue-criminal 
Pending close of previous year 181 


Commenced during the year 


lerminated during year 674 

Pending close of year 82 
Internal revenue-civil 

Pending close of previous year 2.787 

Commenced during year.. > 614 


lerminated during year 
Pending close ort year ‘4 6 


War Risk Insurance Litigation. 


the statement of the Attorney General that of the 


e t 
number of 17,303 civil cases to which the United Stat: 
was a party, pending on June 30, 1934, 8,220 (or 47.5 
per cent) were suits against the Government under tl 
Veterans’ Insurance Acts. This is a reduction of 2,377 
cases as compared with June 30, 1933, as shown by tl 
following table: 

War Risk Insurance 1934 
Pending close of previous year 10,228 10,597 
Commenced during year i 2¢ 
ferminated during year i 2,64 
Pending close of year 8,22 

Bankruptcy Petitions—The Attorney General re 
ports that complete statistics as to bankruptcy cases 
are not yet available, but that the records show that th 
number of cases pending on June 30, 1934 was 63,352 
as compared with 68,195 on June 30, 1933 luct 
of 4,843 cases during the year. 

lhe general conclusion to be drawn f1 e dat 
presented by the Attorney General is that while th 
repeal of the National Prohibition Act has caused a 
large reduction in the number of cases, the result of tl 
increase in internal revenue cases, and of the institut 
of proceedings under legislation recently enacted, will 
prevent any substantial diminution in the actual work 
of the federal courts. It must be remembered that 
large proportion of cases under the National Prohil 
tion Act were terminated on pleas of guilt 

Circuit Courts of Appeals These irts < nue 
to keep up with their work in a satisfactory mannet 
Since the last session of the Judicial Conference, th 
Supreme Court has promulgated (May 7, 1934 iles 
of practice and procedure, after plea of guil erdict 
or finding of guilt, in criminal cases brought in the dis 
trict courts of the United States and in the Suprem« 
Court of the District of Columbia. This action was 
taken under the Act of Congress of February 24, 1933 
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U. S. Code, Title 28, sec. 723(a), as amended 
Act of March 8, 1934. It is believed that under 
rules unnecessary delays in the prosecution of 


1] appeals will be avoided. 


strict Courts.—lIn order to give a clearer view of 
tual state of the work of the district courts, with 
to delays caused by an undue congestion of 


ckets, the Attorney General has compiled for the 
1 table showing the time required to 


il Conference 
the trial of civil cases after joinder of issue in 


Lilt i 


eral courts 


It is gratifying to note that it appears from this 
lation that, out of 84 federal districts in continental 
1 States (exclusive of Alaska and the District of 


stricts “all ready cases are tried at 
ider of Chis is also true in 
‘ther districts, as to all civil cases, 


{ 

ke. 3 
mbia) in 31 di 
issue.’ 


following } 
n divisions of 6 
all divisions in 3 other districts, as to some 

; of cases. Further, in 13 other districts, and in 
tain divisions of 3 other districts, as to all classes of 
s, and in 6 districts as to some classes of cases, the 
ige interval between joinder of issue and trial 1s 
rted to be not over 6 months. It is apparent that 
1 the work of the district courts, 
respect to delays in reaching cases for trial, is 

Undue congestion and delays char- 
district courts as a whole, but only 

d because of exceptional circum- 


general criticism « 


lly unjustified 
rize, not the 
tain districts 
nces, 
lhe most serious congestion and delays are found 
the Southern District of New York and in the 
California, and this condition is 
lure to provide a sufficient number of 
\ttorney General reports that in 
Southern District of New York, the average inter- 
| between joinder of issue and trial in civil jury cases 
17 months, in suits in equity, 16 months, and in ad- 
ralty causes, 33 nths. In the Southern District 
California, the Attorney General finds that this 
erage interval, for all classes of civil cases, is from 


District 
ised by the fai 


lges. Thus, the 


18 to 24 months 


{dditional District Judgeships.—The 
ce earnestly urges, in accordance with 
s previous recommendations, that this situation in New 

rk and California should be promptly relieved by 
roviding for the necessary number of judges to dis- 
se of the business of these highly congested districts. 
prompt and efficient administration of 

concern. It is of no avail to multi- 
laws if the machinery of enforcement is inadequate. 
\ll possible efforts have been made to give relief to 


Provision fo 
udicial Conferet 


these districts by assignments of judges from other 


ustice to the demands of administra- 

f the country, assignments of this 
so as to give the relief that is 
Despite all the assignments that 


stricts. But, i 
n in other parts 
rt cannot be made 


; 


mperatively needed 


ive been found be practicable, and notwithstand- 
ng the unremitting endeavors of judges to dispose of 
the cases on their dockets, the delays above stated exist, 
ausing a serious impairment of the administration of 
justice, 
The Conference accordingly renews its recom- 


following additional district judges 


2 additional district judges for the Southern Dis- 
rict of New York; 
2 additional district judges for the Southern Dis- 


trict of California 
existing economic conditions, the Con- 


In view of 


ference refrains at this time from pressing recommenda- 
tions which it has previously made for other additional 
judgeships, but without prejudice to their later renewal. 

Removal of Restrictions upon Appointment of Suc- 
cessors in Existing Judgeships—Apart from provision 
for additional judges, the Conference has heretofore 
directed attention to the need of removing restrictions 
upon the filling of vacancies in certain existing judge- 
ships. The Conference has carefully considered the de- 
sirability of the removal of these restrictions so that 
successors can be appointed in the cases in which va- 
cancies occur, where experience has shown the necessity 
of having a permanent, instead of a temporary, judge- 
ship. As a result of its examination of conditions in 
sach district, the Conference recommends that the fol- 
lowing judgeships should be made permanent by re- 
moving the existing limitation upon the appointment of 
successors : 
in the District of Massachusetts ; 
in the Southern District of New York; 
in the Eastern District of New York; 
in the Western District of Pennsylvania ; 
in the Eastern District of Michigan ; 
in the Eastern District of Missouri; 
in the Western District of Missouri ; 
in the Northern District of Ohio; 
in the Southern District of California ; 
in the District of Minnesota. 

As stated by the Conference in its report of last 
year, the importance of making appropriate provision 
for the filling of such vacancies, before the vacancies 
actually arise, is shown by the situation in the Eastern 
District of Michigan, one of the judgeships above men- 
tioned. That judgeship was held by Judge Simons, and 
on his appointment as circuit judge there was no provi- 
sion for filling the vacancy in the district court in the 
Eastern District of Michigan. Another illustration is 
found in the inability, under the existing statute, to fill 
the vacancy in the Southern District of New York 
which arose on the resignation of Judge Winslow 
(since deceased ). 

Places of Holding Terms of the Circuit Court of 
Appeals for the Fifth Circuit—The Conference has 
heretofore recommended that sessions of the Circuit 
Court of Appeals for the Fifth Circuit should be held 
only at New Orleans, Louisiana, and the Conference 
deems the matter worthy of serious consideration by 
the Congress. 

Recommendations of Legislation —The Conference 
renews its expression of approval of proposed legisla- 
tion as follows: 

Proposed Bill:—To relieve United States district 
judges of the duty of certifying to the expense accounts 
of United States attorneys and their assistants. 

Proposed Bill:—To amend existing law so as to 
abolish the requirement of a certificate by United States 
district judges as to the necessity for the appointment 
of assistant United States attorneys. 

Rules in Actions at Law.—The Act of Congress, 
approved June 19, 1934, gives the Supreme Court au- 
thority to prescribe rules for the district courts of the 
United States, and for the courts of the District of 
Columbia, to govern practice and procedure in civil 
actions at law. The Act provides: 

That the Supreme Court of the United States shall 
have the power to prescribe, by general rules, for the 
district courts of the United States and for the courts of 


the District of Columbia, the forms of process, writs, plead- 
ings, and motions, and the practice and procedure in civil 


~ = 


te et pt tpt pt et A) BD 








716 


AMERICAN Bar ASSOCIATION JOURNAL 











actions at law. Said rules shall neither abridge, enlarge, 
nor modify the substantive rights of any litigant. They 
shall take effect six months after their promulgation, and 
thereafter all laws in conflict therewith shall be of no 
further force or effect. 

Sec. 2. The court may at any time unite the general 
rules prescribed by it for cases in equity with those in 
actions at law so as to secure one form of civil action and 
procedure for both: Provided, however, That in such union 
of rules the right of trial by jury as at common law and 
declared by the seventh amendment to the Constitution 
shall be preserved to the parties inviolate. Such united 
rules shall not take effect until they shall have been reported 
to Congress by the Attorney General at the beginning of a 









regular session thereof and until after the se 
session. 

The Conference, at the suggestion of the ( 
Justice, considered appropriate methods for assisti 


11 


Supreme Court in the discharge of this highly 
ant and difficult task, through the cooperation of 
members of the Bench and Bar throughout the cour 
to the end that the views of the federal judges a: 
the Bar may find adequate and helpful expressior 
For the Judicial Conference: 
CuHartes E. HucHes 


October 1, 1934 Chief Just 


THE “EXPERIENCED LAWYER SERVICE” IN 
ILLINOIS 


State Bar Association Has Devised Plan for Making the Specialized Abilities of Me: 
bers Available to Other Members at Reasonable Cost—Plan Overcomes One of 
the Handicaps of General Practitioner 


By R. ALLAN STEPHENS 


Member General Council, American Bar 

HE office docket for the year of 1874 of a lead- 

ing law firm in an Illinois city (now of 40,000 

population) the that the firm 
handled 143 items of business during that year, 
which included three partition proceedings, one 
divorce, one petition for a writ of mandamus, three 
specific performance cases, three attachments, one 
arbitration award, and a petition to sell real estate 
to pay debts. All the remaining cases involved col- 
lections, either by negotiations, or suits in Justices, 
County or Circuit Courts, including twenty-two 
foreclosures of mortgages. During the entire year 
this firm appeared in only three Courts, and a 
knowledge of procedure in these forums alone suf- 
ficed to carry them through the year’s business. 

A generation later, an office docket of a firm in 
the same locality indicates the development of the 
law of torts, for during the year 1904, this firm was 
engaged in litigation involving personal injuries 
arising out of coal mine accidents and defective 
sidewalks. It also defended a libel suit and a mal 
practice case, incorporated two companies and en- 
gaged in an injunction proceeding. However, aside 
from the incorporation matter, a knowledge of prac- 
tice in the state courts was all that was necessary 
for the firm to carry on its business successfully. 

A check of a firm similarly situated in 1934, 
however, indicates a most remarkable development 
in special fields of law. During the year the firm 
has been called upon to go into a Federal Court to 
handle a national bank stockholder’s liability suit, 
to negotiate adjustments with the federal income 
tax officers, to collect a claim for excess railroad 
rates through the Interstate Commerce Commis- 
sion, to qualify securities under the Blue Sky Act, 
to handle the defense of a workmen’s compensation 
case, to conduct an inheritance tax case, litigation 


fact 


reveals 


ASSOK tation ; Secretar Illinois State Bar A ion : 
in the State Court of Claims, to obtain a reducti 
in a corporation franchise tax through court pr 
ceedings and to represent a defendant of an N.R.A Ee 


non-compliance case. # 


Whereas the firm of three generations ago dealt @ 
with the local courts alone, and the firm of 1904 ‘ 
added only negotiations with a state department t 
its necessary legal knowledge, but thirty per cent 
of the business of the firm of today is in the court 
and the remaining seventy per cent concerns com 
missions and quasi-judicial departments which wer: 
not even dreamed of a generation ago. 

Recently a list of sixty of the various fields o 
law with which the ordinary Illinois lawyer is ex 
pected to be familiar was prepared and submitte 
to a number of firms, including some of the largest 


and smallest legal units in the state. Suggestions 
of additional lines of practice were requested, which 
resulted in a list of over two hundred such different 
fields. More additions have been made to this list 
and it is safe to say that today the legal profession 
of the state is credited with being able t 
efficiently in almost five hundred different branch 
of law, many of which would amply justify years 
of special study to qualify a lawyer for service. 

The tragedy of the present situation is that so 
many lawyers do not realize the fact that it is 
simply impossible for any one to become proficient 
in every field of the law, and no matter what the 
client’s problem is, are too frequently tempted to 
try to handle it alone. As a result th ip! 
filed with bar associations against the 
today increasingly indicate that most 
the result of some lawyer trying to practice in an 
unfamiliar field. 

So far the lawyers have done little to re 
this condition of affairs. 


) practice 
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enable certain associates to 





een | l up 
ze, but, in ng so, the office has usually 
itself to general fields and refused 
ss in others. Illustrations of this type of 
ire the patent law offices, and firms specializ- 
anking or railroad clients and their allied 
sts. However, no organized effort has ap- 
ly been made to make the experience and 


of the individual member of the bar avail- 
fellow lawyers, except where lay organiza- 

have attempted such work. 
\ telephone company in one of our metropolli- 
ago, conceived the idea of 


, 


nters, some time 
attorneys under 
their proposition permitted any lawyer to list 
me without question as to his qualifications 
many different branches as he could afford 
for. The bar associations properly ruled 
such advertisements were unethical and the 
promptly withdrew its offer. 
law lists specialize in listing lawyers who are 
fied in special fields such as insurance, probate 
tice, etc., and some lists accept the cards of 
vith individual members. 

: However, these lists are purely commercial and 


hone company 


biog iphies of 


lifications of representatives therein are based 
; largely upon their ability to pay for the ad- 
tisement. 


~ 


The medical profession has had a similar prob- 
to deal with, but the American Medical Asso- 
ciation has limited their practice to some twenty- 
i specialties. Several of these are covered by 
American College of 


ial societies, h as the 


rgeons, and ethical physician cannot hold 
x mself out to ; professional brethren to be a 
a cialist unless he has been approved by his re- 
i ctive society Che American Medical Associa- 
; publishes a directory which lists every phy- 
an in America, giving his education and the spe- 
ilty, if any, in which he is qualified. The family 
‘ sician has this information in his office so that, 
5 enever a patient comes to him with an ailment 
ch he feels should require the service of one 
re skilled than himself, he does not hesitate to 
ect an associate approved by his national asso- 
4 tion. We think none the less of our family 
7 ysician when he calls in for consultation or serv- 
5 such a physician whose training has made him 
é re skilled in iting certain diseased conditions. 
Believing the time has come when lawyers 
ild be freer to consult with their experienced fel- 
; members of the bar, the Board of Governors 
- the Illinois State Bar Association has recently 
| tablished what it calls “Experienced Lawyer 
; rvice.” The pl submitted has been receiving 
: e approval of the Illinois Bar and is being daily 
1 by many 
Under the “Experienced I awyer Service” any 
bi ember of the ciation may file with the secre- 
Pe tary of the association information as to any line 
; legal busines which he has had experience, 
| ind in which he feels he is able to advise and assist 
; ellow members of the bar. This information is 
i led upon blanks furnished by the association. A 
‘ member may fil more than one field of the law 
j roviding a separate questionnaire be used for 
4 ich. A filing fee of one dollar is asked for each 
H 1estionnaire filed, to take care of the expense inci- 





lent to the ser \dditional questionnaires may 





different lines of practice, 









be filed at any time, and a member may withdraw 
his questionnaire, or any of them, upon a written 
request. 

Upon request of any member of the association, 
the names of all members who are engaged in the 
practice in any one city, in such line of legal prac- 
tice as may be requested, are furnished the inquir- 
ing member. In addition, a short concise statement 
of the information furnished by the consultant 
member, compiled from his questionnaire, will be 
furnished. A limit of five names in any one field 
is made. The association in no way vouches for 
the experience or ability of the consultant, but 
merely gives the information on file in its office. 

On each questionnaire the member is required 
to indicate a fixed fee for which he will agree to 
consult for a period of not exceeding one hour with 
any other member of the association in the field in 
which he is registered as an experienced attorney 
A member consulting another member as the re- 
sult of the information given by the association 
is expected to pay the consultation fee which is the 
entire liability of the inquiring attorney for such 
consultation. Fees for any further service are re- 
quired to be arranged for during the consultation 
and reduced to writing, a copy of such agreement 
being kept by each member. 

The matter of a fixed fee for consultation is 
one of the most important elements of this service. 
Heretofore lawyers have been reluctant to ask a 
fellow member of the bar for information for two 
reasons ; first, they felt that the other lawyer might 
not charge anything and, therefore, they did not 
care to presume upon his good nature; or, second, 
they felt that if they went to another lawyer for 
advice and expected to pay for it, the fee might be 
out of proportion to the ability of their client to 
pay. By filing a fixed fee with the association, both 
of these objections are obviated; the inquiring law- 
yer feels free to ask for an appointment and he 
knows exactly what the charge will be. So far con- 
sultation fees have varied from two dollars to 
twenty-five dollars an hour, and the members of the 
bar are surprised to learn that some of the very 
best legal minds in the state may be consulted in 
their particular field for such nominal fees. The 
consultant is glad to make the fee a reasonable one 
because he is thus able to get in touch with fellow 
members of the bar who have problems in his par- 
ticular field, and he knows that if he is able to sell 
himself and his ability to the inquiring lawyer 
within the hour of consultation, he will probably 
be retained for further services. 

This service has only been available to the 
members of the association for a short time, but 
results have already justified the experiment. One 
of the first inquiries was for a lawyer who was 
familiar with procedure of a non-compliance case 
under the N.R.A. Fortunately, such a consultant 
was available and the inquiring member was able 
to obtain, within thirty minutes, more information 
than he would have obtained in a week’s study of 
the vast amount of literature on this subject. An- 
other member had a complicated inheritance tax 
question given him by a very good client at a time 
when he was busily engaged in the preparation of 
briefs in an appeal case. To his surprise he learned 
from the Association office that there was a fellow 
lawyer in a nearby city who, for a consultation fee 
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of ten dollars, spent the evening with him and gave 
him exact information which enabled him to face 
his client the following morning with confidence 
as to the proper procedure and the result which 
could be obtained. 

When the service was first proposed, it was 
thought that, while it might do for the city lawyer, 
the country lawyer could not use it; but as one 
young country lawyer remarked not long ago, this 
service is enabling him to say to his clients that 
he can handle any kind of law business they care to 
give him, for he has available the very best legal 
minds of Illinois and does not have to pay the over- 
head which would be required of a large city office 
On the other hand, the system is proving beneficial 
to the larger offices since their experienced asso- 
ciates are able to increase their business by con- 
sultation fees and retainers in their chosen fields. 

One county bar association has proposed to 
go a step further. They have decided to make a 
survey of the members of their association, having 
each one indicate the lines of practice in which he 
feels he is capable of handling legal business. From 
this survey they propose to determine the fields in 
which their bar is weak and suggest to their mem 
bers that some of them make special studies in such 
fields in order that in their county they may handle 
as many types of legal services as possible. (For 
example, if their survey that none of the 
members of their bar feel capable of handling an 
income tax case, they propose to suggest to some 
of the younger members of the bar that they make 
special studies in this field with the assurance that 
their fellow members will associate them in han- 
dling this type of business.) 


show S 


These are but a few of the possibilities of this 
system, and the coming months of experience with 
its use will no doubt suggest even greater ramifica- 
tions not yet apparent. At least the Illinois State 
Bar Association feels that it is a definite step for 
ward well worth taking. 


The Johnson Act and International 
Debts 


(Continued from page 683) 


sovereignty, and it is equally inconsistent to suggest 
punishment except in a case of sufficient enormity 
to justify war. 

The Johnson Act, by 
not of the nations issuing dubious securities, but 
of “any person who shall purchase or sell the 
bonds, securities or other obligations of any for- 
eign government or political subdivision thereof 
(which may be in default on its obligations to the 
United States) or make any loan to such foreign 
government, political subdivision, organization or 
association, while the latter are in default as to any 
part of their obligations to the United States,” 
reaches an offense against the law of nations at a 
point where it will be effectual and where it can 
afford no just ground of complaint on the part of 
any civilized nation, for there is the natural right 
to refuse the admission of the securities at the port 
of entry, or, on the other hand, to afford purchasers 


providing punishment, 








of them within the territory of the United St 

In the Johnson Act, the United States is 
forming merely an act of prudence, to avoi 
friction which must out of the 
nations which assume to introduce into our « 


grow condu 


omy obligations or securities, so called, which 
have refused to honor,—and which they assum 
right to repudiate. 

This legislation, specifically authorized by 
Constitution of the United States in 
Article I, which enumerates among the power 
the general government the right to define offe: 
against the law of nations, may not result in 
liquidation of our foreign debts. 


»ection 


It will, however, limit existing irritations 
existing causes and may be regarded as a “ret 
to the road which alone leads to peace, liberty 
safety,” as Mr. Jefferson remarked in his first 
augural address. 


STATEMENT OF THE OWNERSHIP, MANAGEMEN 
CIRCULATION, ETC., REQUIRED BY THE ACT 
OF CONGRESS OF MARCH 3, 1933 


Of American Bar Association Journal, published monthl 
Chicago, Illinois, for October 1, 1934 

State of Illinois] 

- i Ss 

County of Cook}°” 


Before me, a Notary Public in and for the State and count 
having 
| 


aforesaid, personally appeared Joseph R. Taylor, wh« 
been duly sworn according to law, deposes and 


the Business Manager of the American Bar Association Jour: 


says that he 


and that the following is, to the best of his knowledge and | 
lief, a true statement of the ownership, management, etc., of t 
aforesaid publication for the date shown in the above capti 
required by the Act of August 24, 1912, embodied in section 411 


Postal Laws and Regulations, printed on the reverse of tl 
form, to wit 
1. That the names and addresses of the publisher, edit 


Publisher, 


managing editor, and business managers are Amer 


can Bar Association, William P. MacCracken, Ir., Secreta 


1140 N. Dearborn St., Chicago; Editor-in-Chief, Major Edgar 
B. Tolman, 30 N. La Salle St., Chicago; Managing Editor 
Joseph R,. Taylor, 1140 N. Dearborn St., Chicago; Busines 
Manager, Joseph R. Taylor, 1140 N. Dearborn St., Chicago 

2. That the owner is: American Bar Association, Scott 
M. Loftin, President, P. O. Box 509, Jacksonville, Fla.; Wil 
liam P, MacCracken, Jr., Secretary, 1140 N. Dearborn Street 
Chicago; John H, Voorhees, Treasurer, Bailey-Glidden Bldg 


Sioux Falls, S. D 
3. That the known bondholders, mortgagees 
curity holders owning or holding 1 per cent or 


and other s« 
more of total 


amount of bonds, mortgages, or other securities are There are 
none 

4. That the two paragraphs next above, giving the names 
of the owners, stockholders, and security holders, if any, c 


tain not only the list of stockholders and 
they appear upon the books of the company but also 
where the stockholder or security holder appears upon the books 
of the company as trustee or in any other fiduciary relation, the 
name of the person or corporation for whom such trustee is act 
ing, is given; also that the said two paragraphs contain state- 
ments embracing afhant’s full knowledge and belief as to the 
circumstances and conditions under which stockholders and s« 
curity holders who do not appear upon the books of the com 
pany as trustees, hold stock and securities in a capacity other 
than that of a bona fide owner; and this affiant has no reason 
to believe that any other person, association, or corporation has 
any interest direct or indirect in the said stock, bonds, or other 
securities than as so stated by him. 
TAYLOR 


JOSEPH R 
Sworn to and subscribed before me this 29th day of Sep 
tember, 1934. 


y 
security holders as 
’ 
! 


cases 


HELEN MARY 
(My commission expires N¢ 
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LAND TITLES AS AFFECTED BY BANKRUPTCY 
















HE present bankruptcy act has been in force 
ever since 1898 and seems destined to last for 
a long time, although the three previous bank- 
tcy acts that we had in this country lasted only 
short periods. There is one great advantage 
bankruptcy over equity when we come to con- 
er land titles: have definite statutes and 
iles regulating bankruptcy practice, whereas we 
not have either in equity practice, except that 
a very few federal courts, and in a few of the 
tate courts, there are some rules. 
Bankruptcy law had become fairly well settled 
pon most matters up to 1933 through a long line 
of Supreme Court decisions. In solving a problem 
we often rely upon district court, and circuit court 
of appeals decisions, but these are not always uni- 
form and we usually do not feel entirely com- 
fortable until the Supreme Court speaks, and even 
that court is sometimes indefinite and leaves us 
wondering what it will really do in the future 
hen it passes directly upon the precise question 
and not by way of dicta. In 1933 there were 
passed some amendments to the Act, known as 
74 and 75. 74 deals with compositions and 
extensions for individuals, and 75 applies exclu- 
sively to farmers. These sections are left-overs 
from the Hastings bankruptcy bill which was intro- 
luced in Congress in 1932' but died in committee 
owing to the intense opposition it caused by reason 
of its radical revision of the present Act; and were 
passed as emergency measures without having been 
carefully considered or thoroughly digested. Cor- 
rations were eliminated from the relief provided 
the new 74 and were required to rely upon 
the old Sec. 12, until June 7, 1934, when the Presi- 
dent approved the new corporate reorganization bill 
which added Secs. 77A and 77B to the Act. Corpo- 
rations can now, in order to effect a composition, 
extension or reorganization, proceed under Sec. 12 
: or Sec. 77B, although Sec. 77B is much broader 
4 and more comprehensive than Sec. 12. The legis- 
} lators probably had in mind that Sec. 12 would still 
be used by corporations desiring a mere composi- 
tion or extension, but that corporations with a 
complicated debt and stock structure desiring reor- 
ganization would use 77B. Secs. 74 and 75 have, 
= it is true, greatly broadened the injunctive power 
of the bankruptcy court wich respect to pending 
mortgage and deed of trust foreclosures, even 
though commenced prior to the four months period, 
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*This is the text of 


an address delivered by Reuben G. Hunt, Los 
Angeles, before the annual 


an convention of the California Land Title 
Association at Santa B on May 29, 1934, with a few changes 
» bring the subject matter up to date in view of subsequent legislation. 

1. Senate Committee Print, Uniform System of Bankruptcy, Pro- 
posed Draft of New Bankruptcy Act, 72nd Cong., Ist Sess. 
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\dvantage of Bankruptcy over Equity from Standpoint of Land Titles 
ished through Construction of Old Act Which 
Supreme Court Comes to Construe Later Amendments—A Prevalent Fallacy— 
Foreclosure of Valid Liens in State Courts—Status of Deeds of Trust, etc.* 


By ReuBEN G. Hunt 
Member of the Los Angeles Bar 
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Principles Estab- 


Will Need Modification When 





particularly through the amendment of Sec. 74-m 
and the adding of (s) to Sec. 75 by the 1934 legis- 
lation. Furthermore the so-called Frazier-Lemke 
farm bill which added subdivision (s) to Sec. 75 
gives farmers, in effect, a six year moratorium even 
as against valid lienholders. 

In construing the old Act the Supreme Court 
has definitely established the principle that, where 
real property is in the actual or constructive posses- 
sion of the bankrupt at the time of the filing of the 
petition in bankruptcy, it passes into the custodia 
legis of the bankruptcy court as of that date, and 
that court has exclusive jurisdiction to determine all 
claims of title thereto and liens thereon ;* and the 
trustee in bankruptcy when he qualifies takes over 
title, and the right to possession, as of the date of 
the filing of such petition and not as of the date 
of the adjudication as it appears to be stated in 
some sections of the Act and some of the older 
cases.* A trustee in bankruptcy is often preceded 
by a preliminary officer who is known as a receiver, 
but receivers in bankruptcy do not take title in 
themselves like trustees and in most cases act as 
mere custodians to preserve the property of the 
estate until either the proceeding is dismissed or 
the trustee is appointed and qualified. A receiver 
in bankruptcy cannot convey title to land, but 
where an emergency exists, a conveyance by the 
bankrupt with the approval of the bankruptcy 
court after notice to creditors is probably sufficient. 
The Supreme Court in the recent case of Isaac v 
Hobbs’ in reiterating this principle of actual or con- 
structive possession in the bankrupt giving the 
federal court exclusive jurisdiction over the prop- 
erty used some rather broad language, stating: “A 
court of bankruptcy itself is powerless to surrender 
its control of the administration of the estate,” but 
subsequent lower court decisions have held that this 
does not mean that the bankruptcy court in its 
sound discretion cannot permit a mortgagee to fore- 
close in a state court and thus voluntarily relinquish 
its jurisdiction over the property, especially where 
there is apparently no equity in the property.® 

In the case of Straton v New which followed 
Isaac v Hobbs, however, the Supreme Court ap- 
parently engrafted a definite exception upon this 
general principle by holding in effect that, even 
 §, Gross v. Irving Trust Co. (1988) 22 A. B. R., NS, 661, 58 S. 
Ct. 605, 77 L. Ed. 1842, 289 U. S. 842; ex parte Baldwin (1934) Law 
Ed., Adv. Op., Voi. 78, No. 10, P. 74. 

_ 8. Everett a as (1918) 228 U. S. 474, 57 L. Ed. 927, 88 S. 
Ct. 568, 30 A. B. R. 1. 
4. Imperial Assurance Co. v. Livingston, CCA, 8, 1931, 17 A. 


B. R., NS, 747; Denton v. Gurnett & Co., CCA, 1, 1934, 69 Fed. 2nd, 750. 
Isaac v. Hobbs, 1931, 282 U. S. 734, 17 A. B. R. (NS) 273, 61 


5. 
S. Ct. 270, 75 L. Ed. 645. 
In re Schulte-United, 1931, DC, NY, 17 A. B. ., NS, 654, 2 


6 
F. Supp. 285, aff'd CCA, 2, 1981, 18 A. B. R., NS, 145, 49 F. 2nd, 264. 

















though the bankrupt had actual possession at the 
time of the filing of the petition in bankruptcy, the 
bankruptcy court would not interfere with a fore- 
closure of a valid mortgage commenced in a state 


court either within or without the four months 
period.’ The Circuit Court of Appeals for the 
Ninth Circuit has gone even further and held in 
the recent case of in re Maier Brewing Co.® that 


the bankruptcy court would not enjoin a sheriff’s 
sale of a bankrupt’s leasehold interest in real prop- 
erty where it appears that the attachment was 
levied more than four months before the institution 
of the bankruptcy proceedings although the judg- 
ment was recovered and execution levied within 
the four months’ period. In Straton vs. New it 
is uncertain from the text of the opinion whether 
or not the state court had taken actual possession 
of the res, through one of its officers, prior to the 
filing of the petition in bankruptcy, but the deci- 
sion, and the cases upon which it relies, apparently 
proceed upon the theory that this is immaterial and 
that the commencement of the suit was. sufficient 
to give the state court a constructive possession 
of the property that prevailed over the actual 
possession the bankrupt had at the time of the 
filing of his petition in bankruptcy. But in the 
Maier Brewing Co. case it is clear that the state 
court never did take actual possession of the 
property through the sheriff or any other officer, 
that the state court at most had only a constructive 
possession by reason of the commencement and 
pendency of the proceedings, and that at the time 
of the filing of the petition in bankruptcy the bank- 
rupt had actual possession. These principles will 
need modification when the courts come to construe 
Sec. 74 and 75 as now amended by recent legislation 
because they were obviously framed to wipe out 
such decisions as these, and to give the bankruptcy 
court jurisdiction in such situations. 

Let me digress at this point for a moment to 
mention one rather prevalent fallacy. A transfer 
of real property, or a lien placed thereon, within 
the four months’ period, is not necessarily invalid. 
It may be held to be invalid if made or given for 
the purpose of giving a preference to a favored 
creditor or defrauding creditors generally, but if 
made or given for a present fair valuable consid- 
eration, even while the debtor is insolvent, or as 
a gift if solvent, it is impregnable against bank- 
ruptcy unless fraud is involved. Furthermore, in 
California, since deeds and mortgages of real prop- 
erty are not required to be recorded to be valid 
against creditors, an unrecorded deed or mort- 
gage given for a present fair valuable considera- 
tion even while the debtor was insolvent, or ns a 
gift when the debtor was solvent, 
against the trustee in bankruptcy unless some ele- 
ment of fraud is involved such as an agreement to 
withhold recording in order not to affect the credit 
of the grantor, or mortgagor, etc 

The Supreme Court to date has only passed 
upon foreclosures of liens and mortgages in state 
courts, and has not passed upon the status of deeds 
of trust. It would seem from the definite language 
it uses in Isaac v Hobbs’ that it would inhibit fore- 
closures of deeds of trust out of the bankruptcy 


is gor rd as 


7. Straton v. New, 
465, 17 A. B. R., NS, 630 

8. In re Maier Brewing CCA, 9 33, 23 A. B. R 
65 F., 2nd, 673, certiorari denied by S. Ct., Wells v. S 
222. 


1931, 283 [ S. 318, 75 L. Ed 


1060, 51 S. Ct. 
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court after the petition in bankruptcy 
it is not at all clear what it would hold if 
closure proceed begun prior to | 
ruptcy and were under way at the time the pet 
was filed. The Ninth Circuit Court 
Robinson v Kay® held that though an involu 
petition in bankruptcy was filed betw 
of breach and an advertised sale under a dee 
trust, and the actual sale, a sale under the de 
trust prior to the adjudication was good, unk 
was enjoined by the bankruptcy court; and Ref; 
Moss, at Los Angeles, in the Crown Invest 
Company case” recently went so far as to 
that, in the absence of injunction from the ba 
ruptcy court, a sale noticed and held by the t: 
tee under a deed of trust after the filing of the 1 
tion in bankruptcy without the permission of th: 
bankruptcy court was valid. This decision 
Referee Moss is on review before Judge Cosg1 
and will probably reach the Circuit Court of 
peals and the case may finally land in the Supreme 


ings were 


A 
ippea 


een an 


A 


Court. It is again to be noted that these princi 
will need modification when the proceedings 
under Secs. 74 or 75 as recently amend: 

With respect to deeds of trust where t 


trustee has taken actual possession of the res 
fore the filing of the petition in bankruptcy, 
have the recent decision of the Ninth Circuit Court 
of Appeals in the Bastanchury case™ where it wa 
held that a trustee under a deed of trust is not su 

a joint agent of the trustor and beneficiary as 
give the bankruptcy court jurisdiction upon tl 
theory that the property was held at the time 
the filing of the petition by an agent of the ban! 
rupt within the purview of the decision of the Su 
preme Court in the case of Taubel-Scott-Kitzmille: 
Co. v Fox;'* and that such trustee is an advers« 
claimant over whom the bankruptcy court does 
not have any control and can proceed to foreclose 
irrespective of the bankruptcy court. This Bastan 
chury decision is hard to reconcile with the deci 
sion of the Supreme Court of California in the case 
of Ainsa v Mercantile Trust Co."* where the court 
stated that “A trustee under an ordinary deed of 
trust is a common agent of both parti sec. 7/ 
providing for corporate reorganizatio1 
bankruptcy court power to take over and admini 
property in the possession of an equity receiver 


but does not in terms cover a situation where tl 
property is in the possession of a trustee under 
deed of trust pending foreclosure ¢ 77B 1) 


although it is provided in 77B-a that when the court 





approves the petition or answer as prope filed 
the bankruptcy court shall have exclusive jurisdic 
tion over the property of the debtor wherever | 
cated. There is a serious question here that must 
be settled by the courts, especially in view of the 
Bastanchury decision. What is meant by the 
words “equity receivership” in 77B a is alled inte 
question by the District Court for the Eastern Di 
trict of Missouri in the case of in re Laclede Gas 
Light Co., decided June 26, 1934 (C. ¢ 

ruptcy Law Service, Par. 3433), whi S 
that they were intended to apply t 





9. Robinson v. Kay, CCA, 9, 1925, 6 A. B. R., NS, 764 F., 2nd 
var 

10 In re Crown Investment Co., DC, S. D. Cal 4. No. 21083-] 

1. n re astanchury Corp., Ltd., CCA, 9, 1932, 22 A. B R., 
NS, 501, 62 F., 2nd, 587 

12. Taubel-Scott-Kitzmiller Co., v. Fox, 1924, 264 U. S. 426, 68 I 
Ed. 770, 44 S. Ct. 396, 2 A. B. R., NS, 912 

18. Ainsa v. Mercantile Trust Co., 1917, 174 Cal. 504, 198 P. 898 


















LAND TITLES AS AFFECTED BY BANKRUPTCY 


721 





verships only and not to cases where a re- 
r was appointed as an incident to the suit such 
an action to foreclose a mortgage. 

While you will probably be reasonably safe in 
tting foreclosures of valid liens in state courts 
enced before the bankruptcy to proceed with- 

the permission of the bankruptcy court, and, 
ly, even foreclosures under deeds of trust, es- 
lly where the trustee thereunder has taken ac- 
possession of the property, still the Supreme 

t decisions are not all-embracing and leave the 
open so that it is probably more prudent to 

1ire such permission in all such cases, even 

gh it may involve some difficulty, expense and 
It has been definitely decided by the Su- 
me Court"* that the bankruptcy court has power 
sell real property free and clear of liens and to 
remit lien claimants to the proceeds of such sale 
the satisfaction of such liens, although, of 

e, the sale, unless otherwise agreed, must be 

a price sufficient to pay off the liens without 

st to the lienholders. 

We now come to a consideration of how the 
sections 74 and 75 will be construed with re- 

ct to these principles and cases. 74-n provides 
i the bankruptcy court may enjoin secured 
q reditors who may be affected by an extension pro- 
sal from proceeding in any court for the en- 
rcement of their claims until the extension has 
een confirmed or denied by the court, this power 
be in addition to the powers granted by Sec. 11 
f the Act. This reference to Sec. 11 is unfortunate, 
because that section is primarily for the benefit of 
P bankrupts who wish to protect themselves before 
heir discharges are acted upon. The reference 
hould have been to Sec. 2, Clause 15, which is the 
broad injunctive provision for the general protec- 
on of the estate. Furthermore, Sec. 74-n appar- 
ently applies only to “extensions” and not to com- 
ositions. The only difference between an extension 
nd a composition is this: Under an extension, the 
time for the payment of the debts is extended. Un- 
ler a composition, the debtor pays a certain sum to 
his creditors in settlement of their claims, either by 
vay of cash or notes. Of course, there really can 
be a composition by way of an extension under Sec. 
: 12 of the old Act, by the bankrupt giving his cred- 
itors notes upon the basis of 100 cents on the dollar; 
and this is what I mean when I state that the new 
mposition and extension provisions add very lit- 
tle to the old Act 
It would appear that, in the case of an exten- 
ion under Sec. 74, the bankruptcy court, by reason 
| the broad language of the new section, would 
ave the power to enjoin not only foreclosures in 
: ourts commenced after bankruptcy but, also, fore- 
losures commenced in state courts before bank- 
ruptcy provided the property was in the actual or 
onstructive possession of the debtor’**; but, of 
course, we cannot be certain about this until we 
have an authoritative decision. In the case of in re 
Looker, recently decided in the District Court for 
the Western District of Pennsylvania, the court 
held that under Sec. 74 it would enjoin a sale under 
execution even though the lien attached more than 
four months prior to the filing of the petition in 
bankruptcy, and made the injunction permanent 
failed and the debtor was 


Te a 


are 





even if the extension 

14. Van Huffel v. Harkleroad, 1931, 284 U. S. 225, 76 L. Ed. 256, 
52 S. Ct. 115, 18 A. B. R., NS, 730. 

14-a. Bankruptcy Act, Sec. 74h; 74-n 


later adjudged bankrupt.** You understand, of 
course, that liens acquired by attachment or exe- 
cution upon real property more than four months 
prior to the filing of the petition in bankruptcy are 
valid and that the Supreme Court in a number of 
decisions has held that the bankruptcy court will 
not interfere with the enforcement of such liens ;** 
and that it is only such attachment and execution 
liens as are created by legal proceedings within the 
four months’ period while the debtor was insolvent 
that may be avoided by the bankruptcy." The de- 
cision in the Looker case appears to be in conflict 
with Straton v New, at least where it makes the 
injunction permanent even in the event of an ad- 
judication. 

On June 7, 1934. Sec. 74-m was amended so 
that the first sentence thereof now reads: 

“The filing of a debtor’s petition or answer seeking re- 
lief under this section shall subject the debtor and his 
property, wherever located, to the exclusive jurisdiction of 
the court in which the order approving the petition or 
answer as provided in subdivision (a) is filed, and this 
shall include property of the debtor in the possession of 
a trustee under a trust deed or mortgage, or a receiver, 
custodian or other officer of any court in a pending cause, 
irrespective of the date of appointment of such receiver or 
other officer, or the date of the institution of such pro- 
ceedings; Provided, that it shall not affect any proceeding 
in any court in which a final decree has been entered.” 
(See: Public No. 296, 73rd Cong., H. R. 5884.) 

This would appear to give the bankruptcy 
court, in proceedings under Sec. 74, exclusive juris- 
diction over all property of the debtor in which he 
still has some interest, irrespective of the status of 
that property, in or out of court, with respect to the 
foreclosure of liens, i. e., the bankruptcy court can 
function until all interest of the debtor has been 
wiped out. The Circuit Court of Appeals for the 
First Circuit, in the case of Molina v Murphy, de- 
cided June 9, 1934 (C. C. H., Bankruptcy Law Serv- 
ice, Par. 3432), and evidently without any knowl- 
edge of the amendment to 74-m on June 7, 1934, 
furnishes the reason for the amendment, but the 
court for the Seventh Circuit, in the case of in re 
Hillmert, decided June 25, 1934 (C. C. H., Bank- 
ruptcy Law Service, Par. 3431), has cast doubt 
upon whether this amendment has accomplished 
what it obviously intends to accomplish. 

Sec. 75, the “farmer” section, at least with re- 
spect to foreclosures in state courts, apparently 
goes a long way further than 74. Under 74, the 
bankruptcy court can issue an injunction to stay 
a pending foreclosure suit in the state court, but 
under the wording of 75-o all such suits are auto- 
matically stayed irrespective of who has possession 
and the burden is on the secured creditor to lift the 
stay. It is questionable whether Sec. 75-0 would 
apply to proceedings out of court under powers 
of sale conferred by deeds of trust. Professor 
Hanna, of Columbia University, in his article: 
“Agricultural Compositions and Extensions Under 
the Bankruptcy Act,” published in the AMERICAN Bar 
ASSOCIATION JOURNAL on page 9 of the January, 1934, 
issue, is of the opinion that 75-0 could, by a liberal 
construction, be held to apply to such powers of 
sale, but I have my own doubts, and your guess 
is as good as mine. 75-0 does not, in terms, men- 
tion deeds of trust, or any foreclosures out of 
court. It does, however, speak of “proceedings 

15. Im re Looker, 1988, DC, Pa., 24 A. B. R., NS, 440. 


16. See Straton v. New, note (7), supra. 
17. Bankruptcy Act, Sec. 67-f. 











oe ; and the word 
“otherwise” may be construed to cover out-of-court 
proceedings, but the difficulty is that classes of pro- 


in any court or otherwise” 


ceedings are listed and the only one of these that 
it appears might be held to apply to deeds of trust 
is Sec. 75-0-(1) reading: “Proceedings for any 


demand, debt, or account, including any money de- 
mand.” 

Proper interpretations of Sections 74 and 75 are 
becoming increasingly important, since proceedings 
under both sections are being instituted in consider- 
able quantity, and a number of California counties 
now have a “conciliation commissioner” under the 
“farmer” section 75. You will usually be safe, 
with respect to all foreclosures, whether of mort- 
gages or deeds of trust, and whether or not a court 
proceeding is pending at the time of bankruptcy, if 
you obtain the permission of the bankruptcy court 
either to commence such foreclosure or to go ahead 


with one already begun. The bankruptcy court 
has the right to refuse permission and to require 


a sale free of liens in the bankruptcy court where 
it appears there is an equity, at least where no 
court proceeding for foreclosure was commenced 
prior to bankruptcy or the trustee under the deed 
of trust had not taken actual possession of the 
property prior to the filing of the petition in bank- 
ruptcy, and probably, in the case of a deed of trust, 
where the bankrupt was in actual possession at the 
time of the filing of the petition and the foreclosure 
proceedings were pending at that time. The discre- 
tion vested in the bankruptcy court in this respect is 
not an arbitrary one, and it would, undoubtedly, 
be an abuse of discretion, warranting a reversal 
by a higher court, for a bankruptcy court to refuse 


permission to foreclose out of the bankruptcy court 
where it is demonstrated by competent evidence 
that there is not any equity in the property. The 
bankruptcy court cannot impair a valid lien. but 
it can control the remedy to enforce that lien where 
the property is in custodia legis..5 Under the new 
Sec. 75-s the bankruptcy court can give a farmer 
what amounts to a moratorium for a six year period 
even as against lienholders upon his paying a 
reasonable rental and he can buy back his property 
from the estate at the appraised price irrespective 
of the amount of the valid liens. This law, of 
course, raises the serious question as to whether it 
is not a violation of the fifth amendment to the 
Constitution with respect to lienholders. If the bank 
tuptcy court should refuse permission in a case 
where permission is probably not required, as in 
the case of a pending foreclosure in a state court 
of a valid lien where the proceedings were com- 
menced therein prior to bankruptcy, you will won- 
der what to do next without suffering the delay 
involved in an appeal. You will be much in the 
same position as the German shoemaker who be- 
came a justice of the peace in a country township 
without any legal knowledge or training, and as 
luck would have it, his first case was a jury trial. 
After the evidence was in the counsel for the plain- 
tiff and for the defendant argued to the jury and 
then a pall of silence fell over the courtroom. 
Finally some one whispered in the judge’s ear and 
he turned to the jury and said: “Gentlemen. it is 
now my duty to charge you something. If you be- 
lieve what the attorney for the plaintiff has said 


; 
‘ 


18. Allebach v. Thomas, 1927, CCA, 4,9 A. B R., NS, 182, 16 F 
2nd, 858. 
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you will find for the plaintiff; or, on the other 
if you believe the attorney for the defendant 
will find for the defendant: but. if. like 
don’t believe either one of them, you wont 
what in h—1 to do.” 








An adjudication usually promptly follo 
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filing of a voluntary petition in 








there is often a considerable delay bet, een the 
an involuntary petition is filed and the date I 
the adjudication is made; and questions often aris 





about transactions by the bankrupt with hi 
in the interim. The courts have held that. « 
this Jntervening period, the bankrupt acts 
quasi-trustee for the creditors. The Supreme ( 
has said: “While for many purposes the filir 














the petition operates in the nature of an attach t P 
upon choses in action and other property of q 
bankrupt, yet his title is not thereby divest 4 
He is still the owner, though holdinz in trust q 
the appointment and qualification of the truste: 
This being so, suppose, during this interval. 
bankrupt conveys his real property to a bona 
purchaser for value without notice: or, after 4 ; 
judication, before certified copies of the orde: 
adjudication and the order approving the trust 
bond are recorded in the county where the lan ; 
located, the bankrupt makes such a conveyat : 
There appears to be a sharp division of opin 
among the courts upon this subject. The lat 
case | have been able to find is that of Vombra 
v Wavra, decided by the Supreme Court of Illin 3 
in 1928.*° In that case the court held that ruk hf 
concerning the transfer of property are primar x 
a matter of state regulation and govern in the ; 
sence of specific provision in the bankruptcy act 4 
that the bankruptcy act particularly provides pA 
the giving of notice by public record of the pet ey 
dency of bankruptcy proceedings in the count = 
where the real estate of the bankrupt is located 4 
and where neither a certified copy of the order 3 
adjudication nor of the order approving the trust | 
bond is recorded in that county, one purchasing i 
real estate from the bankrupt in reliance upon tl ; 
record and in good faith for a valuabl considera 
tion, during the pendency of the bankruptcy pr 
ceeding even after the adjudicatio ll be pri 
tected, nothwithstanding the trustee’s title to the 
bankrupt’s property vests by operation of law an 
does not depend upon the recording of these instru 3 
ments. Illinois has a statute like our California Civ a 
Code, Sec. 1214, to the effect that an unrecorded deed 
not good against a bona fide subsequent encum : 
brancer and purchaser for value whose deed is first 
recorded. I am inclined to agree with this Illinois 3, 
decision, although there are cases to the contrar\ 3 
particularly that of Hull v Burr, decided by the 
Florida Supreme Court in 1911.%* Incidentally | 
might remark that referees in bank: ptcy do no Fi 
have seals and that their certification of records 3 
is good without a seal under Sec. 21-d of the Act 
A trustee in bankruptcy is entitled to the pos 
session of all of the property of the bankrupt. ex 
cept such as is exempt, and is the owner thereof 
as of the date of the filing of the petition in bank ZI 
~ 19. Johnson v, Collier, 1912, 222 U. S 8 S. Ct. 96, 56 I 5 
, 4 DC, Fia., 1932 , A. B. R., NS, 564, 2 I 
tgomery Bros., DC, Miss 8 A. B. R 
W avra, 1928, 331 I 8 I 4 
26 A. B. R. 897, 51 So. 8 4 
hester v. Birmingham, GA 5. Ct 2 i 
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_wherever that property may be located. He 
like an ordinary receiver in equity who takes 
title nor right of possession but only cus- 
the property for the benefit of the party 
itely entitled to it. Even as to exempt prop- 
like a homestead, if the trustee can sell the 
for more than the cash value permitted by 
tate law, he can do so provided he pays over 
bankrupt out of the proceeds this cash value 
The trustee in bankruptcy not only takes 
to all the property belonging to the bankrupt, 
is not exempt, but, also, to all property 
h, prior to bankruptcy, the bankrupt could by 
means have transferred, or which might have 
levied upon and sold under judicial process 
nst him. In addition, he is vested with all the 
ts, remedies and powers of a creditor holding 
ien by legal or equitable proceedings as to all 
perty in the custody of or coming into the cus- 
y of the bankruptcy court, and as to all property 
in such custody of a judgment creditor holding 
execution duly returned unsatisfied.** Of course, 
trustee cannot secure greater rights in land than 
h a creditor could if there were no bankruptcy. 
e trustee does not have the status of a purchaser 
encumbrancer for value.** Many of the states 
ide by law that unrecorded deeds and mortgages 
nvalid against creditors without notice, but such 

it the law in California. 
The bankruptcy court is not required to admin- 
property so incumbered by liens as to make it 
rthless to the estate. It is the duty of the trustee 
bandon such property.2® Whether or not this 
ist be done upon notice to creditors is not indi- 
| by the statute or by any cases, but it is safer 
,do so. It is well to bear in mind that the theory 
the present bankruptcy act is that the estate is 
be administered by the creditors through the 
rustee under the supervision of the court, in other 
rds creditor control, and provision is made for 
creditors’ meetings from time to time for this pur- 
se, although the vote of creditors is not binding 
upon the courts. When property is abandoned the 
bankrupt may reassert whatever title he had in that 
perty prior to bankruptcy.” The trustee, of 
urse, takes title to the equity of redemption, which 

sell or abandon. 

During the past few years, when foreclosures 
ve been so common, serious questions have arisen 
s to the relative rights of receivers and trustees in 


he may 


bankruptcy as against mortgagees and beneficiaries 
under deeds of trust to rents during the foreclosure 


eriod, where the property is in the possession of the 
inkruptcy court and the’ receiver or trustee has 
llected the rents. It would seem to be equitable 
it if there is not an equity in the property then 
e rents should belong to the mortgagee or bene- 
iary, but that if there is a substantial equity the 
ceiver and trustee should be entitled to such rents. 
here is a sharp division of opinion in the courts 
pon this subject. The rule in California, as laid 
wn by our Ninth Circuit Court of Appeals re- 





23. Collier on Bankruptcy, 13th Ed., p. 820, Note 200; Cal. Civ. 

le, Sec. 1245, et seq , 

24. Bankruptcy Act, Sec. 47-a-2; in re Monticello Veneer Co., DC, 
Miss., 1983, 22 A. B. R., NS, 249, 2 F. Supp. 27; in re Triangle Print- 


g Co., DC, Okla., 1932, 21 A. B. R., NS, 594, 1. 
25 In re Allee. CCA, 7, 1932, 19 A. B 
i, 76 
26. In re Menzies, DC, Ariz., 1932, 2 
i, 1064; in re Kirk, DC, Pa., 1983, 22 A. 1] 
27. Webb v. Raleigh Hardware Co., CCA, 
r in re Wattley, CCA, 2, 


F. Supp. 329. 

R., NS, 584, 55 F., 
1 A. B. R., NS, 687, 60 F., 
B. R., NS, 605. 

A, 4, 1982, 19 A. B. R., 
1983, 22 A. B. R., 






cently in the Hotel St. James case* appears to be 
that, upon bankruptcy, the mortgagee or beneficiary 
must promptly and immediately importune the 
bankruptcy court to sequester such rents for his 
benefit or otherwise he may be deemed to have 
waived them in favor of the estate. 

With respect to taxes, city, county, state, and 
federal, we do not have much difficulty. The bank- 
ruptcy law definitely states in Sec. 64-a that the 
amount and legality of any tax may be tried and 
determined by the bankruptcy court; and the cases 
have construed this to mean that the bankruptcy 
court is independent and not bound by any previous 
action of the bankrupt or any assessing or taxing 
unit. Where the state or federal law impresses a 
lien upon the property of the bankrupt for the tax, 
this lien is binding upon the bankruptcy court if 
otherwise valid, although the bankruptcy court may 
reduce the amount of such lien if it finds that the 
same is excessive.”® 

Sometimes it becomes necessary, in order to 
clear title to land, to secure a quitclaim deed from 
the trustee in bankruptcy, although the estate really 
has no interest in the property. This is really not 
a sale of any property of the estate, and it is doubt- 
ful whether notice to creditors is required, but it is 
safer to have such notice given and to have the 
deed follow an order of court confirming the trans- 
action. Neither the bankruptcy act, nor the Gen- 
eral Orders of the Supreme Court of the United 
States relative thereto pursuant to the power con- 
ferred upon the court to make such orders by Sec. 
30 of the Act, provide any particular machinery for 
sales of real property. All we have is that Sec. 70-b 
provides that the property must be appraised; it 
shall, when practicable, be sold subject to the ap- 
proval of the court; and it shall not be sold ex- 
cept upon the anproval of the court for less than 
75% ot its appraised value. Sec. 70-d provides that 
the title shall be conveyed to the purchaser by the 
trustee. General Order No. XVIII provides that 
all sales shall be by public auction unless otherwise 
ordered by the court; and that there may be a 
private sale upon order of court made after good 
cause shown; and that perishable property may be 
sold by order of court without notice. The ques- 
tion has arisen whether an order of sale is neces- 
sary before a sale can be had, but it has been de- 
cided that the absence of such order is not fatal 
where there is an order confirming the sale; and 
the practice has often been to return a proposed 
sale without an order of sale and to secure a con- 
firmation after notice to creditors as required by 
Sec. 58-a-4 of the Act, the court, of course, at the 
time the proposed sale is presented for confirmation, 
having the power to accept other bids.”* It has 
been held that even real estate can be sold as perish- 
able without notice where it appears that it is rap- 
idly deteriorating in value and a fair offer for the 
same is made which required prompt acceptance.” 
The courts have even gone so far as to hold that a 
sale without an appraisement is a mere irregularity 
and is cured by a final order of confirmation. (See 
Remington 3rd Ed., Sec. 2523, Note 4). 

There is one other matter in which I 

(Continued on page 729) 
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DEDICATION OF NEW HOME OF DEPARTMENT 
OF JUSTICE 


Interesting Ceremonies Mark Acquisition by Department of Building Suited to the Dem: 


of Its Constantly 
Scott M. Loftin, President of 
Homer S. 


By ALBERT 


Increasing Work—Distinguished Official Gathering 
American Bar 
Cummings Deliver 


Present Hi 
Association, and Attorney General 
Addresses—A Bit of History 


W. Fox 


Member of the District of Columbia Bar 


HE Department of Justice at last has a home 

of its own. The dedication ceremonies on Oc- 

tober 25th marked a red-letter day for the gov- 
ernment’s Legal Department and, for the first time 
in the Nation’s History, established fitting quarters 
and a suitable and impressive background for this 
rapidly expanding branch of the Government activ- 
ities. 

With whole-hearted cooperation of the Amer- 
ican Bar Association, the District of Columbia Bar 
Association and Officials of the Government, the 
dedication ceremonies were in keeping with the im- 
portance of the event. President Roosevelt, Jus- 
tices of the Supreme Court of the United States, 
Cabinet Officers, Members of the Diplomatic Corps 
and the entire Membership of the Senate and the 
House received invitations to the ceremonies. In 
addition, Legal Advisors of the Government De- 
partments and Agencies, the entire personnel of 
the Department of Justice, Members of the District 
of Columbia Bar Association and many officials of 
the Federal Government were included in the list. 

The dedication ceremonies were marked by an 
impressive simplicity. After the Navy Band, in 
charge of Lieutenant Charles Benton, had sounded 
forth the welcome, the Solicitor General of the 
United States, J. Crawford Biggs, presented Mr. 
Scott M. Loftin, recently chosen President of the 
American Bar Association whose address was fol- 
lowed with marked interest by a large gathering. 
Homer S. Cummings, Attorney General, then re- 
sponded in an appropriate address and the cere- 
monies were over. Seating arrangements for 2,917 
people were provided in advance, in addition to the 
space available around the Building. , 

Prior to the dedication, a luncheon was given 
for participants in the ceremonies by the Bar Asso- 
ciation of the District of Columbia in honor of the 
President of the American Bar Association. F 
Regis Noel, president of the Bar Association of the 
District of Columbia, appointed necessary commit- 
tees well in advance to perfect the desired coopera- 
tion with the Attorney General and there are indi- 
cations that this cooperation between the Depart- 
ment of Justice, the American Bar Association and 
the District of Columbia Bar will be of a lasting 
character. It will be in evidence at the forthcoming 
Crime Commission Conference to be held here on 
December 10 next. 

What does this imposing ten to twelve million 
dollar building mean to the people of the country? 


It is symbolic of twentieth century growth 
government's legal machinery and a compari 
with past crude facilities is like comparing a m 
ern automobile with an old horse-drawn wag 
But one outstanding leader of the Bar, John 
Davis, suggests to me that after all the Department 
of Justice is something more than buildings a1 
that its final merit depends upon the men w 
serve it. In other words, time-honored principles 
f Justice must be fitted into the new expandir 
accommodations. 
It is perhaps fitting to recall that the first 


torneys General in the Nation’s history wrote the 
names indelibly in the Halls of Justice without an) 
of the facilities which now are provided. Edmu1 


Jennings Randolph of Virginia, who was a mem! 
of the Continental Congress of 1780 and one of tl 
drafters of the Constitution of the United States 
was the first Attorney General. He was a dis 
tinguished lawyer, a powerful speaker and influet 
tial writer and a man of such independence of judg 
ment that he refused to sign the Constitution o 
account of his disapproval of certain features 
though he later recommended its ratification in Vi 
ginia. Edmund Jennings Randolph received a sal 
ary of Fifteen Hundred Dollars a year, according 
to some of the records. But he was not given ai 
office. He was compelled to rent his own office 

In 1789 when Congress created the office « 
Attorney General, it made no p wovision for qui arters 
or clerical help. Consequently, the Attorney Gen 
eral, in the early days, had no office in Washington 
.¥ came to the National Capital when necessary 
but his opinions were usually transmitted by mail 
A curious condition is set forth in an early record 
dated November 13, 1817 in the handwriting of At- 
torney General William Wirt on the fly leaf of an 
early book which reads as follows: 

“Finding on my appointment this day, no book 
documents or other papers of any kind to inform 
me of what has been done by any one of my 
predecessors since the establishment of the Federal 
Government, and feeling very strongly the incon- 
venience both to the Nation and myself for this 
omission, I have determined to right it so far as de 
pends on myself and to keep a regular record of 
every official opinion which I shall give while I 
hold this office, for the use of my successors.” 

Perhaps it was the determination of Attorney 
General Wirt to keep records which actually started 
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xpansion progress of the Department of Jus- 
to the Ten to Twelve Million Dollar Building 
ledicated to future generations. To keep rec- 
eq res space offices, some sj stem of filing, 

sting me preservation. It was five 


1 


later before the Federal Government, or Con- 


sdom, thought the Attorney General 


its Wl 


United States should be given desk room. In 
he then Attorney General was assigned a 
on the second floor of the old War Depart- 
Building. This was the make-shift home of 


\ttorney General until 1839, when he was given 
| floor of the Treasury Building 
pparently there was marked recognition of the 
fice for the Attorney General 
with a clerk and a messenger. 


s on the secor 


tance of this 
{ 


*4 
provided 


Six- 


years later, the Attorney General was estab- 
{ in rooms in old yellow brick building on 
Southeast Corner of 15th and F Streets. In 
a suite of rooms was provided for the At- 
General in the new South Wing of the 
isury Building. By this time the Attorney Gen- 


11 


had one assistant quartered in a building on F 
Street and another assistant who occupied a room 
yms in the basement of the Capitol. 

‘he Department of Justice was created in 1870 

| in 1871 Congress became so liberal with funds 
the Attorney General was able to lease three 

le floors in the old Freedman Bank Building on 
nsylvania Avenue and Madison Place. Later 

ll, after a lapse of ten years the Government pur- 


y hased this building and it may thus be said that 
that date the Department of Justice had its 
home 3ut unfortunately the building was 


lemned in 1899 as unsafe and the Department 
Justice ordered to leave it. The Attorney Gen- 
| and his personal staff found a haven in an old 
idence at 1435 K Street. 

There was mu 


with 


h inconvenience and some hard- 
ps connected this arrangement. For ex- 
ple, the Law Library was half a mile away in 
old Corcoran Art Gallery. The files seemed to 
in other buildings and it is 


e been scatters 






known that at one time part of the files were kept 
in an old stable. It was not until 1917 that the 
main Justice Department building on Vermont 
and K Streets was leased, but this building failed 
to provide adequate facilities with the result that 
the Department of Justice has been pretty well 
scrambled into various buildings inconveniently, lo- 
cated until the present time. In fact the Depart- 
ment has been occupying space in fourteen different 
buildings, paying a rent of one hundred and eighty 
thousand dollars a year, with files scattered at vari- 
ous points and some of them reposing in the vault 
of the Treasury Annex and with a Law Library 
which lacked proper lighting facilities, proper venti- 
lation and reminds many of those who use it of a 
second-hand book shop. 

The new home of the Department of Justice 
brings under one roof the various branches of this 
all-important department. Approximately 12,000 
people can be conveniently housed, bearing in mind 
that many of the officials are attorneys who require 
an office or two offices to themselves. The building 
comprises 20,900,000 cubic feet of space. The floor 
space alone, including the basement, measures 533,- 
000 square feet, with a white lime stone building 
which covers what was formerly three street 
squares. Efforts have been made to secure the 
maximum efficiency in the new building of seven 
floors and basement. 

For example, all legal divisions are in one sec- 
tion and the modern up-to-date well lighted, well 
ventilated Law Library is accessible to all of them. 
Three of the large bureaus are to be in that section, 
each on a different floor to provide for expansion. 
The top floor will find located the division for finger 
print work and the files. An up-to-date criminological 
laboratory is a new feature. All records are on one floor 
of the building, for there is adequate storage space. 
A modern distinctive feature is the large garage in 
the basement which accommodates 200 automobiles. 
The Law Library has the pneumatic conveyor sys- 
tem through which law books, files, other papers 
and documents can be sent from one end of the 
building to the other in a few seconds. 





PRESIDENT LOFTIN’S ADDRESS 


E are here today to participate in this cere- 

mony of dedicating to public service another 

fine building just completed, the home of the 

ranch of government to which its legal affairs are 
entrusted, the Department of Justice. The duties 

nd obligations of this Department are many, varied 

ind important. The Attorney General, as its head, 

‘a lirects and controls a large staff of assistants, at- 
a torneys, marshals and other agents of the Depart- 
ent, not only in the offices in Washington, but 
lso in the eighty-five judicial districts into which 
the United States and its Territories are divided. 
[he tremendous growth of its business in the last 
few years has made this department one of the 
largest as well as an indispensable branch of the 
Federal Government. The new volume of legisla- 
tion which has been enacted has required more and 
more opinions from the Attorney General on its 
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interpretation and constitutionality and has 
volved more and more litigation by reason of 
saults made upon the new laws in the courts. 
As a result of the crime wave which has swept 
over our country the Attorney General has recom- 
mended and Congress has passed laws by means of 
which the scope and usefulness of the Federal 
Courts have been broadened to include a number of 
newly defined offenses against the United States, 
such as kidnaping for ransom when a state bound- 
ary is crossed in committing the crime, and leaving 
one state and going into another to avoid testifying 
as a witness in a prosecution for certain crimes in a 
state court. Although these laws have added much 


to the work and responsibility of the Department 
of Justice they have enlarged considerably its op- 
portunity for greater public service. The confidence 
which the Congress has reposed in the Department 
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evidences the esteem which its constructive work 
and worthy accomplishments have earned for it. 

To be a good, patriotic citizen and a true and 
loyal member of the profession is the imperative 
duty of every lawyer. Lawyers, as individuals and 
as government ofhcials, have been potent factors 
in the development of our country and of our na- 
tional life. Their conservatism and their insistence 
upon the protection of property rights and personal 
freedom, their knowledge of the philosophy and his- 
tory of government and of the social and political 
sciences, and their experience in the preparation, 
passage and execution of laws have been of marked 
public benefit. It is true that in the pursuit of the 
affairs of their daily life and in the practice of their 
profession they, like other citizens, sometimes be- 
come indifferent and oblivious to their duty as citi- 
zens. With the increase in number, efficiency and 
influence of bar organizations, there has developed 
in recent years an earnest desire to make the bar 
of real public service, not only in raising the stand- 
ards of the profession, but in all fields of govern- 
ment. 

It was to facilitate the growth of this movement 
and to mobilize the profession throughout the na- 
tion that the American Bar Association last year 
proposed its plan of coordination of bar activities, 
and adopted a national bar program which now has 
five objectives. The first of these, the better en- 
forcement of criminal law, is the one that most 
vitally concerns the government and the people. All 
bar associations are united today in an attack upon 
this grave problem. The American Bar Association 
has a definite plan to improve criminal procedure 
and enforcement of criminal law and has pledged its 
combined forces to the Department of Justice in 
the attempt to cope with lawlessness. 

The Attorney General has called a crime con- 
ference to meet in Washington on December 10-13. 
The American Bar Association has commended the 
Attorney General for his timely action, and has 
tendered to him the facilities of the Association and 
the aid of its officers and members in any manner 
that will tend toward the success of the confer- 
ence and the formulation of a continuous and sys- 
tematic plan which will be determined upon, look- 
ing toward concrete, uniform and united action 
upon the part of all of the States in cooperation 
with each other and with the Federal Government 
for the solution of the problems now confronting 
the American people in the realm of criminal 
justice. 

The time has come when there cannot be a 
truce with crime nor even a pause in the pursuit of 
criminals. Our national government, through the 
initiative of the able and distinguished head of the 
Department of Justice, has demonstrated that a 
capably directed corps of honest, trained and de- 
termined officers, provided with the facilities which 
modern methods require, can and will detect serious 
crime and apprehend dangerous criminals. When 
necessary, they can and will exterminate groups of 
men who fatuously entertain the idea that they can 
successfully defy government, terrorize communi- 
ties and escape the consequences of their crime; 
take human life with impunity; kidnap, burglarize 
and rob in the foolish belief that crime can be made 
a profitable business. 

The Department of Justice, with the field of its 


1 


operation being expanded constantly, with all 
bureaus in Washington coordinated and work 
unison under a single roof, and with the pr 
of the latest equipment adapted to the purp 
which it exists, will be the most efficient and 
prehensive laboratory in the world for the stu 
crime and criminals and their methods and 

ties. Consequently, the Department 
to evolve newer and better methods for 
crime, capturing criminals and preserving evide 
all of which will be for the use of law enforce: 
agencies over the entire world. 


will be en 


uncove 


Gangsters, racketeers and organized 
of every type and sort, like pirates on the high s 
are the common enemies of mankind and must 
treated accordingly in our war against them. Si 
criminals have no regard for state or national 
boundaries, enforcement united 
common effort should not and must not show 
clemency to criminals, regardless of natiotr 
ity or the locality of their crimes. 
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The National Bar Program represents the first 
nation-wide effort for the coordination of the acti 
ties of national, state and local bar associations. It 
is the first serious endeavor which has been 
to counteract the impression held by some that the 
bar as a whole is an obstructive and destructive 
force standing in the way of progress, preventing 
the enforcement of law and advising clients of ways 
and means by which they may escape the penalties 
of their acts. It is a forward step in the idealism 
the profession. It makes effective its influence in 
the rendition of composite, constructive, unselfish 
assistance to all public officials charged with the 
preparation, enactment and administration of law. 
It places the specialized knowledge of the bar 
the disposal of the people as a whole and their duly 
chosen representatives. It the inde- 
pendence, the initiative and the personality of the 
individual members of the bar. It makes it possible 
for the profession to uphold its traditional leader- 
ship in public affairs, in the development of national 
legislation and governmental policies, in the protec 
tion of the rights and liberties and in the mainte 
nance of constitutional guarantees. At the sam¢ 
time it tends to stimulate the enactment of laws es- 
sential to the fulfillment of that purpose 


conserves 


The American Bar Association, having assumed 
the leadership, is enlisting the aid of all bar organ- 
izations and urging their members to take part in 
the discussions and conclusions. It is our ardent 
desire to bring about higher standards of intellect 
ability and legal training among the members of our 
profession, and an increase of integrity and re- 
sponsibility through the creation of | 
honesty and professional ethics, thus making more 
effective and more acceptable professional activities 
in the public interest. It is hoped that as a result 
of these deliberations, proposals may emanate for 
the construction or reconstruction of our social, eco- 
nomic, political and governmental systems, which 
will come nearer to achieving the purposes of our 
national government as expressed in our constitu- 
tion; namely, the formation of a more perfect 
union, the establishment of justice, the insuring of 
domestic tranquillity, the promotion of general wel- 
fare and the securing of the blessings of liberty to 
ourselves and our posterity. 


yftier ideals of 
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The legal profession has within its ranks a 
number of learned, intelligent and talented 
men skilled in the science of government, 
vill render valuable public service for the 
t of their fellow men whenever given the op- 
tunity, and who will lend their support to the 
tenance of a stable government, to the preser- 
of the liberties and freedom of the individual 
, and to the finding of solutions of public 
ell as private problems in a broad, disinterested 
without hope of compensation or personal 


But if our government is to continue as a gov- 
rnment of law and order we must have more than 


ing government structures, more than a bar actively 
cooperating with the government in the enforce- 
ment of law. 
\ great statesman once said that the most seri- 
us danger threatening the American nation is that 
the people will not obey the laws which they them- 
selves make. A wholesome and abiding respect for 
ll laws must be created in the minds and hearts 
f the people, for disregard for any one law breeds 
disrespect for all laws. No law can be enforced un- 
less there is sound, popular sentiment in favor of 
it and its enforcement. Respect for law and its 
enforcement must become a living, vital necessitv 
vith all men and women, for it is only through the 
cooperation of the people with the law enforcement 
agencies that we can be assured of the preservation 
f our government, our free institutions, our safety, 
our security, our peace and our happiness. Person- 
ally, I have great faith in the common sense of the 
people and_in their innate reverence for law and 
order, and I confidently believe they are becoming 
aroused rapidly to the need for immediate concert 
of militant action. 


The Attorney General and his staff have been 
most active in their efforts to improve the crime 
situation, and their successful accomplishments are 
well known. The Department of Justice is today 
the greatest civil force in these United States for 
law enforcement, and should, therefore, be promi- 
nent in protecting human life, safeguarding indi- 
vidual liberty, and insuring personal security. 

We congratulate the country and felicitate the 
Attorney General and his Department on what has 
long been in contemplation, the completion of a 
home all its own, in which all of the branches of 
the Department in Washington are to be housed. 
The lawyers of this country are happy to have the 
privilege of participating in the dedication of this 
stately building. It is fitting that we should be 
present on this momentous occasion, for there is no 
group of citizens that has a greater responsibility 
in the administration of justice. It is significant 
that the Congress should have designated this de- 
partment as the Department of Justice, for the 
name itself is an assurance to the citizens of the 
land that while the Department will enforce the 
laws vigorously it will do so without favor or dis- 
crimination and with justice to all. This policy was 
well expressed by former Attorney General Sargent 
when he said: “The idea is sought to be main- 
tained in the Department that the United States is 
in a different position when litigating with its citi- 
zens than is an ordinary litigant, the Department 
proceeding on the theory that the United States 
wins a case whenever justice is done one of its 
citizens in the Courts.” 

May this magnificent edifice throughout the 
years to come endure as a monument to justice, and 
to the fair and impartial enforcement of law. 





ATTORNEY GENERAL 


R. PRESIDENT, Mr. Chief Justice, Mr. 
M Chairman, Distinguished Guests, Ladies and 

Gentlemen: It affords me great happiness 
to welcome you to the dedication of the new abode 
of the Department of Justice. 

In the language of Holy Writ, “They went 
unto their own home,” and, again, “When ye come 
into a house, salute it.” 

Truly, at last, we have come home and, in 
saluting this magnificent edifice, let us indulge the 
hope that it may always house what is truly a De- 
partment of Justice; and be a temple in which judg- 
ment, compassion and understanding, may ever find 
habitation and in which that fire “which burns at 
the heart of the world and whose name is Justice” 
may never die. 

It is interesting to recal] that during the greater 
part of its 145 years of existence the legal depart- 
ment of the United States has been a governmental 
wanderer, with no local habitation of its own and, 
for more than half that period, without an authori- 
tative name. This has been due, no doubt, to the 
rather unusual manner of its development. Every 
other executive branch of the national government 
was established by the Congress as a separate de- 


CUMMINGS’ ADDRESS 


partment at the time of its inception, but the De- 
partment of Justice is a product of the evolutionary 
process. 

The post of Attorney General was created by 
the Judiciary Act of September 24, 1789; but it was 
an office that was created, not a department. Ed- 
mund Randolph, of Virginia, became the first At- 
torney General. His compensation was fixed at the 
modest sum of $1,500 per year. 

Later he submitted various suggestions for the 
improvement of the service and, somewhat plain- 
tively, pointed out the urgent need for, at least, one 
clerk. President Washington made these recom- 
mendations the basis of a special message to the 
Congress. The Committee to which the matter was 
referred reported favorably, but the Congress, evi- 
dently unimpressed, took no action. 

It is not, therefore, surprising that Attorney Gen- 
eral Randolph described himself as “a sort of mon- 
grel between the State and the United States; called 
an officer of some rank under the latter, and yet 
thrust out to get a livelihood in the former.” 

With the removal of the seat of government to 
Washington, the various departments were housed 
in nondescript buildings grouped about the Presi- 
dent’s house. No accommodations whatever were 
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provided for the Attorney General. He was ex- 
pected to furnish his own quarters, fuel, stationery 
and clerk. He was “the forgotten man” of his day. 

President Madison, in a message to the Con- 
gress, movingly described the hardships which re- 
sulted from the failure to deal adequately with this 
situation. Nevertheless, the Congress, still unim- 
pressed, took no action. 

The suggestions which had been made by Presi- 
dent Madison were renewed by President Monroe, 
and the Congress, in 1818, provided $1,000 for the 
employment of a clerk, and, in 1819, $500 for office 
rooms, stationery, and incidental expenses. In 1822 
the Attorney General was furnished with his first 
official quarters—one room on the second floor of 
the old War Department building. There the office 
was maintained until 1839 when the Attorney Gen- 
eral, whose staff now consisted of a clerk and a 
messenger, and who had acquired the nucleus of a 
library, moved into rooms located on the second 
floor of the Treasury building. 

Sixteen years later the office was removed to its 
third home, a brick building on the southeast corner 
of Fifteenth and F Streets. Here it remained until 
1861, when, upon the completion of the south wing 
of the Treasury, a suite of rooms was provided on 
the first floor of the new addition. 

Finally, after eighty-one years of existence, the 
office of the Attorney General had expanded to such 
an extent, both in functions and in personnel, that 
it became, in reality, one of the executive depart- 
ments of the Government. In recognition of this 
fact, the Congress enacted the law of June 22, 1870, 
entitled “An Act to Establish the Department of 
Justice.” This act provided that the Attorney Gen- 
eral should be the head of the Department, created 
the office of Solicitor General and provided for two 
Assistant Attorneys General. It gave to the Attor 
ney General the direction and control of United 
States Attorneys and all other counsel employed on 
behalf of the United States, and vested in him 
supervisory powers over the accounts of District 
Attorneys, Marshals, clerks, and other officers of the 
Federal courts. 

After the creation of the Department of Jus- 
tice, the Attorney General and his immediate staff 


remained in the south wing of the Treasury | 
ing, while the Solicitor General and one Assist 
Attorney General, with their clerical forces, 
quartered on F Street, near Fourteenth, and 
other Assistant Attorney General had to be content 
with a room in the cheerless basement 
Capitol. 

In 1871, the Attorney General leased for a 
riod of ten years the second, third and fourth fl 
of the Freedmen’s Bank Building on Pennsylvania 
Avenue; and the entire department occupied 
space, with the exception of one Assistant Attor: 
General, who still retained his gloomy quarters 1 
the subterranean fastnesses of the Capitol. In 1882 
the Congress authorized the purchase of the Freed- 
men’s Bank Building. This was the first real home 
of the Department of Justice. But it was not to be 
a permanent one. The Department remained ther: 
until 1899, when the Congress passed an act reciting 
that “the building now occupied by the Depart 
ment of Justice is too small for its purpose, is 
unsafe, overcrowded, and dangerously overloaded 
and has been pronounced unsafe, after examinatio1 
by the proper officials of the Treasury Depart 
ment.” The sum of one million dollars was appr 
priated for the erection of a new building. 

After the approval of this Act, the old building 
was abandoned and demolished to make way for th« 
new structure. Meanwhile, the Attorney General 
and his personal staff took up their abode in the 
Baltic Hotel on K Street, between Vermont Avenuc 
and Fifteenth Street. The other members of the 
Department were distributed in various parts of 
the city. And the library was placed in the old 
Corcoran Art Gallery. But, once more, the hop 
that the Department was to have a home of its 
own failed of realization, for it was found that 
suitable building could not be erected for the sun 
provided ; and the Congress promptly rescinded the 
appropriation. 

After the lapse of several years, and to reliev« 
an almost intolerable situation, the Attorney Gen 
eral leased the building at the northeast corner o 
Vermont Avenue and K Street. This building, unti 
a few days ago, has been occupied by a major 
portion of the office force. It proved to be so inade 
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n size that it was necessary to secure space 
additional buildings. 

ave indulged in this recital of the vicissi- 

nd wanderings of the Department of Justice 

1 may realize with what keen delight we, at 

ke possession of our permanent home. You 
in visualize the growth and size of the 
Department by merely looking at this handsome 
posing structure. 

are grateful to the Congress for the fore- 

sig nd thoughtful consideration which provided 

the funds for its erection. We salute, with pro- 

appreciation, our immediate predecessors, as 

s those who designed this beautiful building, 

ll who have had a part in its construction, for 
the care and wisdom which they brought to their 
ificult task. 

Our thoughts turn, also, with abiding gratitude 

long line of devoted public servants who, 
1789, have served in this Department and 
labors have ever been actuated by a lofty 

t of patriotism. To their zeal and to their 

ty may be attributed the high place in the 

- confidence which is the priceless heritage of 

Department of Justice. 

With us, at this hour, I seem to feel the quick- 
ening presence of these giants of other days—Ed- 
mund Randolph, William Pinkney, William Wirt, 

= Roger Brooke Taney, Isaac Toucey, Caleb Cushing, 
= Jeremiah S. Black, William M. Evarts, Richard 
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. fe Olney, Judson Harmon, Joseph McKenna—and a 
; t of others whose high labors in the cause ot 
= justice have hallowed this spot. In literal truth this 





great building is their monument. With humble 

rts and a certain sacred pride we take it from 

their hands and dedicate ourselves to the purposes 
which they devoted their lives. 











8 
— May its doors never be closed to those who 
ld do Justice, or to those who suffer from In- 
"2 tice, and may those who rule over it rise to that 
= vision of the founders of the Twelfth Century 





School at Bologna who visualized Justice as 
lothed with dignity, ineffably shining with reason 
equity, and supported by religion, loyalty, 
rity, retribution, reverence and truth.” 








Land Titles as Affected by ‘Bankruptcy 
(Continued from page 723) 
5 nk you will be interested. It has been defi- 
= nitely decided by the Supreme Court that where a 
bankruptcy supervenes an equity receivership 










thin four months the bankruptcy court must fix 
P allowances of the administrative officers.™ 
& ize James of the federal court in Los Angeles, 
4 n the Hercules Gasoline Company case held that, 
Fs fter the filing of the petition in bankruptcy within 





= the four months period, provided, of course, this 
s followed by an adjudication, the equity re- 
eiver held only as a custodian subject to the or- 
hy lers of the bankruptcy court, but that he was pro- 
tected in his acts which occurred and were approved 
the equity court prior to the commencement of 
e bankruptcy. In such cases, therefore, it is wise, 
here a bankruptcy proceeding is pending, not to 
prove a transfer of land by an equity receiver un- 
ss the same is approved by the bankruptcy court 
; well as the equity court.” 
The referee in bankruptcy is the principal ju- 










81. Gross v. Irving Trust Co., Note (2), supra. ’ 
82. In re Hercules Gasoline Co., 1984, No. 17700, U. S. Dist. Ct., 
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dicial officer of the bankruptcy court, and his or- 
ders become final unless petitions for a review 
of the same by the district judge are filed within 
the time limited by district court rules. The Su- 
preme Court was at first inclined to treat referees 
as minor judicial officers but recent decisions have 
held that referees are just as much within the bank- 
ruptcy act term “court of bankruptcy” as are dis- 
trict judges. 

Bankruptcy courts, receivers, trustees and law- 
yers have come to rely whole-heartedly upon your 
organizations ; and it is seldom, indeed, that a trans- 
action of any consequence affecting land is consum- 
mated in that court without passing through your 
hands in the form of an escrow. We are many times 
compelled to deal with you as trustees under deeds 
of trust, and like to do so, and expect that the cor- 
dial good-will that exists between us will continue 
indefinitely for the common benefit. 


Officers of Sections, 1934-35 


(Members of the various Committees of the Asso- 
ciation will be published as soon as the list of appoint- 
ments ts available.) 

Conference of Bar Association Delegates 





Cipemin. Coses CC Ge dewconstslvcahs cede Detroit, Mich. 
Vice-Chairman, E. Smythe Gambrell............. Atlanta, Ga. 
Secretary, Herbert Harley... ............00. Ann Arbor, Mich. 


Council: The officers and retiring President, David A. 
Simmons, Houston, Tex. ; ex officio, Elihu Root, Honorary Mem- 
ber, New York City; Charles A. Beardsley, Oakland, Cal.; 
Henry Upson Sims, Birmingham, Ala.; Morris B. Mitchell, 
Minneapolis, Minn.; Robert P. Shick, Philadelphia, Pa.; 
Carl V. Essery, Detroit, Mich.; Francis J. Carney, Boston, 
Mass.; R. Allan Stephens, Springfield, Ill.; Frank E. Atwood, 
Jefferson City, Mo. 


Criminal Law 
Chairman, Justin Miller..................- Washington, D. C. 
Vice-Chairman, Rollin M. Perkins............ Iowa City, Iowa 
Secretary, Heary W. Tells ..0csseccenvvsoseccens Denver, Col. 


Council: The officers ex officio and Edgar W. Camp, Los 
Angeles, Cal.; Oscar Hallam, St. Paul, Minn.; George A. Bow- 
man, Milwaukee, Wis.; Lester D. Summerfield, Reno, Nev.; 
Louis S. Cohane, Detroit, Mich.; J. Weston Allen, Boston, 
Mass.; Sanford Bates, Washington, D. C.; James J. Robinson, 
Bloomington, Ind. 

Insurance Law 


Chairman, Frank C. Haymond............. Fairmont, W. Va. 
Vice-Chairman, William Eugene Stanley........ Wichita, Kan. 
Secretary, Jesse A. Miller...............-4. Des Moines, Iowa 

Council: The officers ex officio and Andrew D. Christian, 
Richmond, Va., Francis V. Keesling, San Francisco, Cal., 
Harry S. Knight, Sunbury, Pa.; Horace M. Schell, Phila- 
delphia, Pa.; Oliver R. Beckwith, Hartford, Conn.; Lamar Hill, 
New York City; Lionel P. Kristeller, Newark, N. J.; John W. 
Cronin, Boston, Mass. 


International and Comparative Law 


Chairman, Nathan Wm. MacChesney............. Chicago, Ill. 
Vice-Chairman for Comparative Law, Edward Schuster,.... 
a ree Pee eee Ee, New York City 


Vice-Chairman for International Law, James Oliver Murdock 

bindbe ehwe ain tinh egetiaein the deat Washington, D. C. 
Secretary, Frederick K. Beutel.............. New Orleans, La. 

Council: The officers ex officio and John T. Vance ,Jr., 
Washington, D. C.; E. D. Dickinson, Ann Arbor, Mich.; Robert 
P. Shick, Philadelphia, Pa.; Charles S. Lobingier, Washington, 
D. C.; Roscoe Pound, Cambridge, Mass.; James Grafton 
Rogers, Boulder, Col.; John H. Wigmore, Chicago, IIl.; 
Phanor J. Eder, New York City. 


Judicial 
Chairman, Morris A. Soper............+++++0- Baltimore, Md. 
Vice-Chairman, Jesse C. a aR Washington, D. C 
Secretary, 
Council: The officers ex officio, a George W. McClintic, 
Charleston, W. Va.; James W Clendon, Austin, Tex. ; 


George M. Powers, Morrisville, wer Charles A. Goss, Lincoln, 
Neb.; Arthur J. Tuttle, Detroit, Mich. ; Carl V. Weygandt, 
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Cleveland, Ohio; John J. Parker, Charlotte, N. C.; Marvin B. 
Rosenberry, Madison, Wis. 


Junior Bar Conference 


Chairman, Samuel S. Willis... 
Vice-Chairman, La Vergne F. 
Secretary, William A. Roberts 


burgh, Pa.; Walter L. 
Humphrey, New Orleans, La. ; 


Donald B. Hatmaker, Chicago, III.; 
Moines, Ja.; Grant B. Cooper, Los 
Wiehofen, Boulder, Col.; Paul F. 


Legal Education and Admissions to the Bar 


Chairman, James Grafton Rogers 
Vice-Chairman, Oscar Hallam.... 
Secretary, Alexander B. Andrews 


pmisitnieia Washington, D. C. 
Council: Robert P. Bingham, Manchester, N. H.; Curtis 
Charles Shears, New York City; Thomas N. 
3rown, Huntington, W. Va.; Julian B. 
Joseph D. Stecher, Toledo, O.; 
Owen Cunningham, Des 
Angeles, 
Hannah, Washington, D. C. 








Vice-President, George M. Powers....... Morrisvi 

Treasurer, Bruce W. Sanborn....... St. Paul 

Secretary, John H. Voorhees...... Sioux Fall 
Executive Committee: The officers ex officto and Ex-P; 


.. Detroit, Mich. 


..Dallas, Texas strong, 


Neb.; Murray 
Griggs, Pitts- 


Vice-Chairman, Bert 
Secretary, Henry E. 
Council 


Ill.; Nathan Heard, 


Cal; 


Henry 


Council: The officers ex officio and D. Lawrence Groner, 


Washington, D. C.; 
dore Francis Green, Providence, R. I 
ford University, Cal.; Charles E. 


Wichita, Kan.; R. G. Storey, Dallas, 
Shafroth, Denver, Colo. 
Mineral Lau 
Chairman, P. C. Spencer ee 
Vice-Chairman, T. J. Michie, Jr 
Secretary, Peter Q. Nyce iA 
Council: The officers ex officio and 


Angeles, Cal.; Samuel Adams, Chicago 
Houston, Tex.; D. J. F 
Denton, Tulsa, Okla.; Charles | 
National Conference of Commissioners 
President, Orie L. Phillips 


R. Allan Stephens, Springfield, Ill.; Theo- 
Dunbar, Jr., New Orleans, 
La.; John Kirkland Clark, New York City; W. E. 
Tex. ; 


; Strother, Welch, W. Va.; James A. 
Veasey, Tulsa, Okla.; D. M. Kelly, Butte, Mont.; James C. 
Francis, Wichita, Falls, Tex. 


on Uniform State Laws 


. Secretary, Richard 
Stanley, Council J 
Adviser, Will 


A. Smith, Chicago, 


Leslie Craven, Durham, N. C.; Robert D. Garver, Kans: 
Wells, Boston, Mass.; Walter S. Fenton, 


Mo.; Henry G 


...»-New York City land, Vt. 


. Pittsburgh, Pa 
Washington, D. C. 


.. Denver, Col. 


Chairman, George L. 


Stauffer... 
The officers ex 
Boston, Mass. ; 


ee eg ee c 
The officers ex officio and William G. Fitzpat: 
Detroit, Mich.; Herman H. Phleger, San F 


Gertman, Washington, D. C.; Nathan W 
Ill.; Lorenzo K. Wood, Hopkinsville, Ky.; Henry 
Birmingham, Ala.; T f 
Ramsey, Omaha, Neb.; Eleanor S. Burr, 


dent William M. Hargest, Harrisburg, Pa., Alexander 
3altimore, Md.; Charles R. Hardin, Newark, 
Frank Pace, Little Rock, Ark.; William C. 
M. Shoemaker, Cincinnati, Ohio 


Ramsey, 


Patent, Trademark and Copyright Law 
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In Answer to Mr. Guthrie’s Radio Ad- 
dress on the Child Labor 
Amendment 


Epitor, AMERICAN Bar ASSOCIATION 

JouRNAL: 

In Mr. Guthrie’s radio address against 
the Child Labor Amendment printed in 
the July issue of the JourNAL, he re 
fers to the circular issued by the Non- 
Partisan Committee for Ratification of 
the Federal Child Labor Amendment 
of which I am Chairman. For the 
sake of the record I venture to state 
briefly the position taken by our Com- 
rittee and the lawyers who prepared 
a brief for the Amendment, a copy of 
which can be obtained from the Na- 
tional Child Labor Committee, 419 
Fourth Avenue, New York City. 

We take issue with Mr. Guthrie’s 
argument in three respects: 

1. His false analogy. The argument 
by analogy based on the Eighteenth 
Amendment is unsound. The Child La- 
bor Amendment is a grant of power. 
It contains no prohibition. Under it 
Congress may legislate or refrain from 
legislating, as it may deem advisable 

The Eighteenth Amendment was a 
direct prohibition. Its great defect was 
that it injected into the Federal Con- 
stitution a legislative policy, leaving no 





road open for the exercise of judgment 
by the legislators. The Child Labor 
Amendment would not deprive Congress 
of its discretionary powers, but would 
open the way for 
could be relaxed 
tions required. 

Not only did the Eighteenth Amend- 
ment invade the legislative field; it did 
so on a highly controversial question, 
attempting to eradicate from the na- 
tional culture personal habits most te- 
naciously and insistently resistant to 
governmental dictation. If the Eigh- 
teenth Amendment had been drawn as 
a grant of power to Congress to legis- 
late in a designated field, then, if the 
Volstead Act had failed to command 
continuing support from the majority 
of the people of the United States, as 
in fact it did, it could have been re- 
pealed or amended forthwith by a ma- 
jority vote of Congress. 

2. His misinterpretation of the word 
“labor.” Arguing from a dictionary 
definition of “labor” as including mental 
as well as physical toil, intellectual as 
well as bodily effort, Mr. Guthrie fears 
that Congress would regulate the help 
children might give their parents in the 
home or on the farm, and would “limit, 
regulate and prohibit any and all forms 


regulations which 


or varied as condi- 


of labor throughout the 


United 


under 18 years 


entire 


States by any person 


of age regulate and control the 
education of children under the guise 
of limiting or regulating their mental 


labor.” 
It is true that the popular pamphlet 
to which Mr. Guthrie 
legal citations on this point save a f 
quotation from a decision of the United 
States Supreme Court, but in a 
entitled “Child Labor Amendment: Ar- 
gument for Ratification,” in the prepa 
ration of which Professor Joseph 
Chamberlain and other 
orated, there are a 
including these: 
“Etymologically the word ‘laborer’ 
may include any person who performs 
physical or mental labor under any cir- 
cumstances; but its popular meaning 
much more limited. The farmer toiling 
on his own farm, the blacksmith work 
ing in his own shop, the tailor making 
clothes for his i 


reters gives 


lawyers collab- 


Tew sucn citations 


own customers, is not 
called a laborer. One who performs 
physical labor, however severe, in his 
own service or business, is not a la 


borer in the common business sense. 

“In the the 
world, a laborer is one who labors wit! 
his physical powers in the service and 


language of business 
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thousands, of federal agents, inspectors, 


police, truant and other officers, would 
then be attached to federal bureaus cen- 
tralized in Washington,” and quotes 


rash generaliza- 
hat “no plan of centralization has 
been adopted which did not result 
in bureaucracy, tyranny, inflexibility, 
reaction and decline.” 

\s to the alleged dangers of bureau- 
and cost of enforcement, we are 
fortunate in being able to dissipate the 

rk forebodings of our opponents by 
reference to actual experience. 


President Coolidge’s 


tion t 


cracy 


The child labor laws were enacted 
by Congress, one in 1916, the other in 
1919. The first was in operation nine 
months before it was declared uncon- 


stitutional. The basis of enforcement 
was cooperation with state departments 
of labor. The entire administration and 
enforcement staff numbered 51 persons, 
director, an associate di- 
? 


a 


including a 
rector, a law officer, 17 inspectors, 
certificate-issuing officers, 8 clerks and 
1 messenger. It carried an annual ap- 
propriation of $150,000, which included 
vision for studies of state child labor 
ystems as well as for enforcement. 

lhe same general method of enforce- 
ment followed in the case of the 
second Federal Child Labor Law, which 
was in force three years, except that 
the same close cooperation with state 
departments of labor was not possible 
because of the fact that the 
Child Labor Law was a revenue meas- 
The personnel of the Child Labor 
Division of the Bureau of Internal 
Revenue in 1921 numbered 51. 

The cost of administration of the 
second Federal Child Labor Law was as 
ollows: 

For the fiscal year ending June 30, 
), $89,703. 


was 


second 


ure, 
] aw 


1071 
For the fiscal year ending June 30, 
1921, $130,000. 

For the fiscal year ending June 30. 
1922, $88,000 (declared unconstitutional 
1922). 

In 150 years since the founding of the 
Republic the gross abuses of child labor 
have not been ended through the action 
of individual states; there are today 48 
child labor standards in 48 states—no 
two alike, and few adequate. Two Su- 
preme Court decisions, by process of 
elimination, have pointed the way to 
amendment of the Constitution as a 
practical and permanent solution. If 
objectionable legislation is introduced 
in Congress under the grant of power, 
opposition can properly be raised. Un- 
til then, anticipatory objections to 
purely hypothetical legislation would 
appear to be Quixotic. 


May 15, 


Cuartes C, BuURLINGHAM. 
New York, Sept. 11. 


The Unique Distinction of Scottish 
Law 


“It has long been a reproach to Scot- 
land that no adequate history of Scots 
The law of England has 
been fortunate. The scholarship 
and research of Sir Frederick Pollock 
and Professor F. W. Maitland in happy 
conjunction, and more recently of Sir 
William Holdsworth, have provided the 
student of English Law with historical 
treatises of inestimable value and in- 
terest. But the law of Scotland still 
awaits its historian. 

“It would be difficult to imagine a 
more attractive field of study than that 
which the history of the law of Scot- 
land offers. Not only is the legal 
tem of Scotland perhaps its most 
tinctive national heritage, but it is 
of unique interest among the legal 
tems of the world in that it affords the 
only instance of the combination in the- 
ory and practice of the Civil Law and 
the Common Law, the two great rivals 
for supremacy in the legal world. On 
the one hand, it has drawn its inspira- 
tion largely from the law of Rome, yet 
unlike the continental nations under the 
Civil Law it has no code; on the other 
hand, while it shares the respect for 
precedents distinctive of the Common 
Law, it has also been systematised in 
the works of authoritative institutional 
writers. As a practical compromise be- 
tween code law and case law it is a 
characteristic product of the Scottish 
genius. On this aspect of Scots Law 
reference may be made to the paper 
read by Professor Lévy-Ullmann, of 
the Chair of Comparative Civil Law 
in the Faculty of Laws, Paris, before 
the General Assembly of the Society 
of Comparative Legislation in Paris on 
16th February 1924, of which a trans- 
lation will be found in The Juridical 
Review, vol. xxxvii, p. 370. The paper 
affords striking evidence of the atten- 
tion which Scots Law is beginning to 
attract as a subject of comparative 
study. Professor Lévy-Ullmann reaches 
the remarkable conclusion that ‘Scots 
law as it stands gives us a picture of 
what will be some day (perhaps at the 
end of this century) the law of the 
civilized nations, namely a combination 
between the Anglo-Saxon system and 
the continental system.’ 

“While predominantly of concern to 
the Scots lawyer, the history of Scots 
Law can provide much that is of inter- 
est to the student of economic and so- 
cial history and indeed to the general 
historian. Even the ordinary reader 
may find matter of interest in it.” From 
a pamphlet entitied “Proposals for the 
Formation of a Scottish Legal Society.” 
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Arkansas 





Meeting of the Bar Association of Ark- 
ansas Reveals Great Interest in Plan 
for Integrated Bar—Bill to Be Pre- 


sented to Legislature 
Annual Meeting 


Arkansas was 


The thirty-seventh 
of the Bar Association of 
held in Hot Springs on May 31 and 
June 1, 1934, with headquarters at the 
The invocation 
Hammons 


Arlington Hotel. was 
delivered by the Rev. J. D. 
of Hot Springs, the address of welcome 
by Cooper B. Land of Hot Springs, and 
the response by Adrian Williamson of 
Monticello. 

The President, Paul Jones, of Tex- 
arkana, was introduced by J. F. Lough- 
borough, Chairman of the Executive 
Committee. The President’s 
was on the subject, “The Lawyer and 
His Place in the World.” 

During the afternoon session reports 
of Secretary and Treasurer were read, 
and new members were elected. 

Hon. Earle W. Evans of Wichita, 
Kansas, President of the American Bar 
Association, delivered an address on the 
subject: “Our Duty in This Hour- 
The American Bar Faces the Future.” 
Sam Levine of Pine Bluff read a paper 
on “Tax Legislation in the Mould of 
the New Order.” 

On Friday morning Hon. L. A. Row 
land, of Bartlesville, Oklahoma, deliv- 
ered an address upon “The Integrated 
Bar.” Following this were the usual 
committee reports and the election of 
officers. The Banquet was on Friday 
evening. Harry Ponder, Walnut Ridge, 
was toastmaster. A large portion of 
the entertainment consisted of a Grid 
iron program presented by the Junior 
Bar Association of Little Rock. 

There were several outstanding points 
of interest. Despite the present finan- 
cial condition, attendance at the meet- 
ing was larger than ever before. This 
was doubtless due to two things. First, 
we had about a hundred and sixty new 
members, and second, great interest 
was manifested by the Association gen- 
erally in the subject of the integrated 
bar. Mr. Rowland’s paper was ex- 
tremely enlightening as to the actual 
operation of such organization. The 
Association voted unanimously to 
authorize the appointment of a com- 
mittee to prepare a bill to be presented 
to the Arkansas Legislature next Jan 
uary. The interest of the Association 
in this question seemed to be greater 


address 


ROBERT E. WILEY 
President, Arkansas Bar Association 





and more unanimous than in any major 
question that has ever been brought be- 
fore it. 

It is remarkable that on the same day 
the Arkansas Association 
sing and taking action upon this ques- 


was discus- 
tion, the Associations of Tennessee and 
Georgia passed similar resolutions ap- 
proving the general idea of the inte- 
grated bar. 

Hon. Robert E. Wiley of Little Rock, 
Vice President, elected President 
for the ensuing year. Hon, Calvin T. 
Cotham of Hot Springs was elected 
Vice President. 
re-elected Secretary-Treasurer. 

RoscoE R, Lynn, 


was 
R« yscoe R. 


Lynn was 


Secretary 





Georgia 





Georgia Bar Adopts Principle of Organ- 
ized Bar and Appoints Committee to 
Present Matter to Legislature— 
Creation of Judicial Council 
Urged 

The 5lst annual the 
Georgia Bar Association was held at 
the Cloister Hotel, Sea Island, Georgia, 
Thursday, Friday and 


meeting of 


on Saturday, 


May 31, June 1-2, 1934. The 
record attendance at the meeti: 
The outstanding 
me. f. 
President of the 


Looking 


feature wa 
Lawson of | 
Associ 


Inwat 


dress of 
ville, 
the subject of “ 
| thoughtful 
Associat 
problems con 
the lawyers at the Bar. 

Addresses were made by Ho: 
J. MacIntyre, of Atlanta, Judg: 
Court of Appeals ot 
subject of “The American Constit 
the Trunk of the 
ment”; R. M. Hitch of 
“Declaratory Judgments and 
Opinions,” and Claude C. Smith 
tor General of the Stone Mounta 
cuit, Decatur, on the 
inal 
forcement.” 

The Georgia Bar Associati 
had before it for some time the 
of the organization of the B 
Georgia. The subject had 
cussed at the meetings of the circuit 


clear, scholarly, anc 
the 


cussed the many 


President of the 


Georgia 
rree of our & 


avant 


subject ot 


Laws of Georgia and th 


beet 


the Stat 


associations throughout 
requests were made that delegates 
meeting of the Georgia Bar Assoc 

be appointed, and a large numbe: 
lawyers attended the purpose 
hearing the discussion of this very 
portant subject. Mr. James R. Keator 
of Oklahoma City, Oklahoma, addresse 
the Association on th 
complishments and 
Oklahoma Integrated 
dress dealt with the 
incorporated Bar of O 
benefits inuring to 
tion. 


for 


subject of “Ac- 
Objectives of the 
Bar.” This a 


roblems of the 
lal 


r 
1 
r 


s<lahoma, and the 


Bar from orga 


idress Mr 


addressed 


Following this a Pope | 
Brock, of Atlanta the As- 
sociation on the subject “Should the Bar 
and tol 
lowing this paper he presided at an opet 
forum. Addresses were made by Jerome 
Crawley of Waycross, J M. Neel Jr 

Cartersville, U. V. Whipple of Cordele 
and A. S, Clay of Atlanta. Folloy 

the discussion a resolution passe 
adopting the principle of the organ 

tion of the 
ing that a committee be appointed 


of Georgia be Incorporated,” 


was 


‘ 


3ar of Georgia, and direct 
present the matter to the next Genet 
Assembly of Georgia 

One entire evening 
a joint meeting of the 
Jurisprudence, Law 
cedure, and the Committee to 
the Association’s Program 
and Procedure A discussion of 
new rules of Court 


was given over t 
_ommiuttee 
Reform and P 
Execu 
Pract 


on 


the Supreme 






















31 
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GRAHAM 


dent Georgia Bar 


i 





NEws 


WRIGHT 


Association 


ia was had, with addresses by 
rable R. C. Bell of Atlanta, Judge 
Supreme Court Georgia, and 
W. Branch of Quitman. At this 
meeting the question of the As- 
m’s program for a Judicial Coun- 
discussed by Hatton Lovejoy, 
rman of the Committee to Execute 
Association’s Program, Dave M. 
ker of Waycross, Assistant At- 
ey General of Georgia, and J. 5S. 


ter 


e 


County 


rgia 


Georgia, 


Bankers 
The 


creatit 


Georgia Bankers 


rs, President of the 
and former President 


yn 


Bank of Man- 


Asociation and 
Association of 


of a Judicial 


incil of Georgia was adopted as one 


he major objectives of the Associa- 
n for the coming yeat 
1e newly elected fficers of the As- 
ition are: Graham Wright, Presi- 
t, Rome; Chz es s S. Reid, First Vice 
sident, Atlanta Logan Bleckley, 
easurer, Atlanta; John B. Harris, 
retary, Macon 
Executive Commit John L. Tye, 
Chairman, Atlanta; E. Kontz Ben- 





tt, Waycross; A. C. Wheeler, Gaines- 
le; W. G. Love, Columbus; H. F 
wson, Hawkinsville 
Joun B. Harris, 
Secretary 
Idaho 





Idaho Bar Provides for General Survey 
of the Business and Professional 


Condition of Lawyers in State— 
Address Delivered, Etc. 


Perhaps the most 
of the Idaho State 


successful meeting 
Bar since its statu- 
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tory organization was held at Payette 
Lakes, McCall, Idaho, commencing July 
12th and continuing through the 13th 
and 14th, 1934. Mr. E. A. Owen of 
Idaho Falls presided, as President, and 
his annual address was devoted largely 
to the discussion of the present con- 
stitutional situation. Hon. Chas. F. 
Koelsch, District Judge, gave a paper 
with many suggestions for the speeding 
up of trials of criminal cases, the sug- 
gestions made provoking a great deal of 
and discussion. Hon. Wm. 
Morgan, Justice of the Supreme Court, 
addressed the Bar on “Contempt of 
Court,” and Hon. Raymond L. Given, 
Justice of the Supreme Court, on 
“Speeding of Criminal Appeals.” 

The proposal to increase the annual 
license fees was rejected. Hon. W. F. 
McNaughton, former Justice of the Su- 
preme Court, gave suggestions for im- 
provements of civil procedure, and par- 
ticularly with relation to the many ad- 
ministrative bodies which have been, 
and are being, created, and before whom 
lawyers must now practice. 

The banquet was informal and was 
held on the evening of July 13th. Satur- 
day, July 14th, O. B. Thorgrimson, 
President of the Washington State Bar, 
gave an address showing the problems 
which the recently organized Washing- 
ton Bar had met in connection with 
statutory organizations and comparing 
it with the similar organization of 
Idaho. 

On the afternoon of July 14th Hon. 
Wm, E, United States Senator 


interest 


Borah, 





JAMES F. AILSHIE 
President, Idaho State Bar 





from Idaho, addressed the Bar, and a 
large gathering of others who were in- 
vited to attend. 

Upon reorganization of the Board of 
Commissioners, consisting of James F. 


Ailshie, Coeur d’Alene, John W. 
Graham, Twin Falls, and Walter H. 
Anderson, Pocatello, Hon. James F. 


Ailshie was elected President of the 
Idaho State Bar for the coming year. 

A number of resolutions were adopted 
at the meeting. Among others, a recom- 
mendation for a committee to assist the 
Board in formulating programs and 
preliminary resolutions; one directing 
that the Board undertake a survey of 
the business of attorneys in the ‘state 
and the matters affecting such business ; 
another providing for an annual meet- 
ing of the Judges of Courts of record; 
one relating to ethical grounds for dis- 
ciplinary proceedings and several re- 
lating to improvement of statutory 
enactments as to procedure. 

So successful was the meeting thought 
to be that a resolution was adopted to 
amend the Bar Act so that future meet- 
ings might be held at the same place in- 
stead of requiring it to be held in dif- 
ferent parts of the State alternately, as 
the statute now reads. 

Sam S, GRIFFIN, 
Secretary 





New Jersey 





Growing Cooperation with Work of 
American Bar Association Shown at 
Annual Meeting—Urges Participa- 
tion in. World Court—Guberna- 


mendations 

The thirty-sixth annual meeting of 
the New Jersey State Bar Association 
was held at Atlantic City, N. J., on June 
1 and 2, 1934. The business sessions of 
the meeting were held in the Viking 
Room of Haddon Hall Hotel, the head- 
quarters. 

President James D. Carpenter, Jr., of 
Jersey City, presided at the meetings, 
at which there was a large attendance. 

Members of the Federal and State 
Judiciary were guests of the Associa- 
tion for the week-end. 

The reports made to the Association 
all showed that the Committees had 
been very active during the year and 
there were many recommendations that 
their work be continued through the 
coming period. A growing co-operation 
with the work of the American Bar As- 
sociation’s program was also shown. 

The membership was reported by Mr. 
David Armstrong of Rahway as hav- 
ing increased during the year, with 
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several applications pending before the 
Committee on Admissions. 

A very active Committee on Legisla- 
tion headed by Mr. William W. Evans 
of Paterson, reported much progress 
during the past year. Interest of the 
members of the Legislature and of the 
public has increased in the problems of 
change in our judiciary system, jury re- 
form, and other important questions, 
and the Committee working with the 
Judicial Council, the Conference of 
County Bar and other 
committees has laid a good foundation 
for future work. 

The Association again passed resolu- 
tions presented by Mr. Ralph E. Lum 
of Newark favoring the United States’ 
participation in the World Court, and 
copies have been sent to all officials who 
have this and 
decide. 

The problem of the Criminal Law re- 
ceived considerable attention at the 
meetings. Two excellent 
this subject were given by Mr. James D. 
Carpenter, Jr., the President, whose 
subject “State 
Criminal and by 
Drewen, Prosecutor of the 
Hudson County, New Jersey, 
subject was “The Problem of the Crim 
inal Law.” Both spoke 
from a wealth of experience 
well 
members, all of whom realize the seri 
ousness of this problem. 

The Chairman of the Judicial Council, 
Mr. Arthur T. Vanderbilt, reported that 
the Council is making 
towards a change in the Judicial system 
in New Jersey, proper jury reform, and 
other matters which it has considered 
The work of formulating the changes 
has been completed and has the approval 
of the 
making the actual changes remains to be 
accomplished. 
the Council will take up the problem of 
criminal law and its enforcement as its 
next study and that a report on this sub- 
ject would be made to the 
later. 

The report on Americanization, pre- 
sented by Mr. John C. Zabriskie, also 
stressed co-operation between our As- 
sociation and the program of the Ameri- 
can Bar Association on this 
with the recommendation, 
adopted, that we not only co-operate 
with the American 
also establish a closer relation with all 
the County Bar the 
State. 

Two telegrams were read from the 
two nominees for the 
major parties, both pledging considera 
tion of the recommendations of our As- 
sociation as to Judicial appointments in 
the future. The telegrams, read by the 
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question to consider 


addresses 


Enforcement of 
Mr. John 


Pleas ol 


was 
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W he se 
frankly 


and the 
the 


men 


addresses were received by 


some progress 


sar of the State, but the work of 


It was also reported that 


Association 


subject, 
formally 


far Association but 


Associations in 


Governor of 


JOSIAH STRYKER 
President, New Jersey State Bar 
Association 


Chairman, Mr. J. Harrison of 
Newark, marked a step forward in the 
efforts of the Association through the 
Committee on Judicial Appointments to 


Henry 


secure recognition of our recommenda- 
tions when such appointments are under 
consideration. 

Mr. William H. Speer, Chairman of 
the Committee on Expert Evidence, in 
the efforts 
study and 
enacted into law some important changes 
in the matter of expert evidence. This 
subject is one of continuing interest to 
the Association and the work of the 
Committee will be further considered 
and discussed at the next meeting. 

The work which is being done in co- 
operation with the American Law In- 
stitute was presented by Dean Herbert 
F. Goodrich, who is actively identified 
with the Institute, and Mr. Runyon 
Colie, the Chairman of the Committee 
for that work in New Jersey. It is ex- 
pected that the New Jersey notations 
will begin to be available within the 
next year. 

Mr. M. T. Rosenberg, the Editor of 
the Quarterly, gave his report. The 
Quarterly is still in the experimental 
stage, taking the place of the former 
Year Book as well as giving more cur- 
rent information to the members of the 
Association. Many suggestions from 
the members have been received and 
whenever they promise to make the 
Quarterly more useful to the members, 
they are tried. The members of the As- 
sociation generally expressed their pref- 
erence for the present publication. 

The question of the unlawful practice 
of the law was discussed at the meet- 


his report discussed which 


are being made to have 


ing, and it was decided to 
special committee to consider 
New Jersey. 
Professor A. T. 
partment of Politics at 


versity, addressed the 
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Court tr 
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in the findings of the 
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Integration of the Bar of New 
has taken a long step forward un 
guidance of the Committee on I: 
tion of the Bar, headed by Mr. | 
4 Johnson of Jersey City It 
ported to the Association that 
sentatives of our Associ: 
County 


ution, th 
Associat 
Assoc 
had met and formulated a plan wl 
felt that the 
Bar’ could become possible. 


Bar 


ference of 
and of the larger County 
it was integration 
\ ( 
was planned to which representat 
would be elected by the various C 


wide Bar Associations 


would be charged with the duty of w 


for further integration, of makin, 


ing 
recommendations as to policy to the 
and of 
opinions of the 


sociation from time to time, 
ing a body to which the 

a ; 
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Bar can be given for fi 
and action than would be 


possible in a 
less representative body 
Association 
elected at this meeting are: President, 
Mr. Josiah Stryker of Newark; First 
Vice-President, Judge Herbert C. Bart- 
lett of Vineland; Second Vice-Presi- 
dent, Mr. William W Pater- 
son; Third Vice-Presiden Arthur 
T. Vanderbilt of Newar 
Judge Lewis Starr of Camden 
Secretary, Miss Emma E, Dillon of 
Trenton. Messrs. ( Hardin of 
Newark, George R jeach of Jersey 
City, 
were elected Directors 

The Annual Haddon 
Hall Hotel on June 2, closed the meet- 
ing. The address of the 
made by Hon. John Dickinson, Assist- 
ant Secretary of Commerce, on the sub- 
ject of “Precedent and 
which were outlined many of the trends 
in the present period of our govern- 
ment. Perhaps the interesting 
comment to the members of the New 
Jersey Bar, however, was Mr. Dickin- 
son’s response to introduction by 
Mr. Carpenter, the retiring president, 
when he said that here in New Jersey 
we have carried on the great traditions 
of the common law and have preserved 
a separate Court of Equity to which 
idea many are returning after having 
merge the law and 
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New Mexico 


National Bar Program Endorsed—Ad- 
dress States That New Mexico Su- 
preme Court Has Adopted Many 

Provisions of Model Code of 
Criminal Procedure by Rule— 
Officers for Ensuing Year 
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d Quincy D. Adams, Assistant Attorney 
a neral, read an interesting paper on 
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STATI 


nate ulnecessary and complicated 
In 1933, the legislature passed 


cedure 


a law granting to the Supreme Court ot 


this State authority to promulgate all 
rules relating to practice and procedure. 
\ number of important changes have 
recently made by the Supreme 
as a result of this statute, vitally 
procedure in criminal 
nd in civil cases. The whole of Chap- 
ter 6 of the Code of Criminal Procedure 
proposed by the American Law Insti- 
tute was substantially adopted including 
the short form of indictment and in- 
formation and definitions. The time 
for allowance of appeals was changed 
rom six months to three months; 
lays were eliminated by reducing the 
time for dilatory pleadings and by re 
juiring a consolidation of such plead 
judges were authorized to make 
“fair comment” upon the evidence; 
comment or argument upon a defend- 
ant’s failure to testify was permitted 
within the discretion of the court with 
the proviso that such failure should 
create no presumption against him. 

The results of the election for Com- 
missioners of the state bar were an- 
nounced at the annual meeting and the 
following officers for the ensuing year 
were elected: James A. Hall, President, 
Clarence M. Botts, First Vice- 
Albuquerque; Alvan N. 
Second Vice-President, Silver 
Herbert Gerhart, Secretary- 
lreasurer, Santa Fe. 

Hernert Geruart, Secretary 
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South Dakota 





South Dakota Bar Asks Supreme Court 
to Exercise Rule-Making Power to 
Improve Administration of Justice 

—President Kellar Speaks on 
“Crime’s Challenge to America” 


The State Bar of South Dakota held 
its fourth Annual Meeting at Huron on 
August 16 and 17. The address of wel- 
come was delivered by Hon. Alva 
Taylor, Vice-President of the Beadle 
County Bar Association, and the re- 
sponse was made by Mr. George J. Dan 
iorth of Sioux Falls. 

Other addresses were made by Presi 
dent Chambers Kellar on “Crime’s Chal 
lenge to America”; Hon. Fletcher Ri- 
ley, Chief Justice of the Oklahoma Su 
preme Court, on “Judicial Reconstruc- 
tion”; G. J. Laing, Dean of the De- 
partment of The Humanities of the 
University of Chicago, on “Professions 
and Callings”; Hon. Earle W. Evans 
of the American Bar Association; and 
by Hon. Frank W. Murphy, President 
of the Minnesota Bar Association, on 
the “New Deal's Challenge to Law- 
yers,.” 

In his address President Kellar laid 
a large part of the responsibility for 
present crime conditions on the metro- 
politan press, the movies and the Bar. 
The indifference of the Bar to its own 
obligations has resulted, he said, in a 
direct contribution to existing condi- 
tions. He presented the following sum- 
mary of what he would like to do by 
way of remedy: 

“1. I'd hang every corrupt judge. 
I mean just that—seriously and literally. 
Recently a municipal judge in New 
York was under investigation, charged 
with corruption in office. The proof 
was conclusive and he resigned. There- 
upon the investigation ended and the in- 
cident was closed. Had his Honor been 
hanged instead of demoted, there would 
have been a decision that even Tam- 
many could understand. 

“2. I'd tighten the laws of pardons 
and paroles so that no longer miglit 
megaphone-headed officials with peaked 
skulls and loud mouths, arbitrarily and 
often corruptly emasculate the sentences 
of the courts. 

“3. I'd strip the statutes of dead 
timber by repealing those laws which 
no longer have a popular support, in 
order to popularize law enforcement. 

“4. I'd vigorously endorse the action 
of Attorney General Cummings in se- 
curing the enactment of laws extending 
the criminal jurisdiction of Federal 
Courts. Furthermore, I'd extend that 
jurisdiction by additional laws to the 
very limit of Constitutional permission. 

“5. I'd prohibit the newspapers from 
printing the details of methods pursued 
in the perpetration of crime. Let the 
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morbid-minded be relegated to De 
(Quincy’s ‘Murder Considered as a Fine 
Art’ for their harrowing sensations. 

“6. I'd enlist the American Bar as a 
crusader in the frontal attack inaugu- 
rated by the Catholic Church upon the 
movies, and in which the other churches 
have joined. I’d show no quarter. 
Upon this Augean stable, I’d pour the 
flood waters of an outraged public opin- 
ion. I'd threaten their money bags. In 
no other way can you hope for results. 
lor you may as well demand a minuet 
from a hippopotamus clad in stepins, as 
to expect any conception of moral de- 
cency from the movie producers. 

“7, And, finally I’d urge the Bar to 
more fully recognize our great responsi- 
bility to the nation; to resent the snap- 
pings of gimlet-eyed critics and justify 
that resentment by claiming our heritage 
as our Country’s leaders; to stop trot- 
ting around on a four-leaf clover, leav- 
ing to luck the nation’s welfare. Let 
us no longer like a giant sloth hang 
upside down upon the limb of precedent, 
sunk in lethargic indifference, unseeing 
the tragic passing of the world beneath. 
Let us end our membership in the Un- 
holy Three.” 

The Association approved a proposed 
draft of a bill to amend various Stat- 
utes so as to provide a better method 
of jury selection, recommended by the 
Judicial Council; also a resolution pre- 
sented by the Council “That the State 
Bar Association memorialize the 
Supreme Court of this State to exercise 
its constitutional and necessarily 
herent powers to regulate, by rules to 
be adopted by the Court, all matters of 
pleading, practice and procedure in all 
the courts of this State, to the end that 
the administration of justice may be 
made more certain and speedy and less 
expensive both to litigants and tax- 
payers.” 

It also approved a recommendation 
of the Committee on Legal Reform for 
rejection of a _ previously 
statutory amendment to 
survival of the tort action in the case 
of the death of either the injured party 
or the party the 
injury; also a recommendation that the 
Code be amended to make the expense 
of the administration of the estate of a 
deceased person first, in order of the 
demands against the estate, to be paid; 
also a recommendation of the same com- 
mittee that “The State Bar endorse the 
action of the American Bar Association 
in including, among other matters, in 
its National Bar Program the Subject 
of Criminal Law and Its Enforcement 
and that the State Bar express its will- 
ingness to co-operate with the American 
Bar Association in an endeavor to deal 
more effectively with the problems in 
that field by whatever means shall be 
deemed most likely for their solution.” 


do 
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provide for 


wrongfully causing 


G. J. DANFORTH 
President, State Bar of South Dakota 





Mr. G. J. Danforth, of Sioux Falls, 
is the new President, and Mr. D. J. 
O’Keefe, of Pierre, the new Vice- 
President. Mr. Karl Goldsmith, of 
Pierre, was chosen Secretary and Mr. 
L. M. Simons, of Belle Fourche, Treas- 
urer. 





Washington 





Washington State Bar Submits Plan for 
Solution of Justice of Peace Prob- 
lem to Members—Accomplish- 

ments of Past Year, etc. 

The annual meeting of the Washing- 
ton State Bar Association was held at 
Tacoma on August 2 and 3. President 
O. B. Thorgrimson called the meeting 
to order and presided throughout the 
sessions. His address was delivered at 
the first after an address of 
welcome had been delivered by E. N. 
Eisenbower, President of the Tacoma 
Bar Association, and the response had 
been made by Mr. Alan G. Paine. 

The meeting was devoted principally 
to a discussion of the reports of com- 
mittees, the set address on the 
program being delivered by Mr. Charles 
\. Beardsley, former President of the 
California State Bar, “The Func- 
tioning of an Integrated Bar.” The rec- 
ommendations of certain committees 
were submitted to the membership by 
means of a referendum. The following 
extract from a report published in the 
Daily Journal of Commerce (Seattle) 
of Aug. 7 sums up the main features 
of the meeting: 

The accomplishments of the past 
year, as presented by the various com- 
mittee heads, may be briefly summarized 
as follows: 
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ome Wind, Come Storm... Naught Could Stop Her 


in Her Course 


“COME wind, come storm, naught could stop our Baltimore Clipper in her 
course,’ wrote good Captain Gilmor from the Rio in 1837. “I found her timbered 


to any gale.”’ 

So from Baltimore of these latter days sails a good ship of business. Her “Maryland” 
pennant is known to many ports, Swift her lines; her sails white and of fairest reputa- 
tion. Sound her planking from stem to stern. True and tried her crew. 


Come wind, come storm, she knows her course . . . she races ahead on a favor- 


ing gale to the ports of the seven business seas. 


surety bonds. Her agents, safety 

engineers and claim adjusters, 

cover entire continental North 

America and even farflung island 

possessions. Her faithful perform- 

ance is measured by more than 

$284,000,000 in claims paid to her COM PANY 

policyholders. 


ya 


S )R 36 years 
Maryland has been writing all 
forms of casualty insurance and 


SILLIMAN EVANS, President @ F. HIGHLANDS BURNS, Chairman of the Board 
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the 
the 


elective system, which is to include 
recommendations of the bar as to 
appointees’ fitness and qualifications 

(c) A new code for Justice courts 


covering their jurisdiction and pro- 


cedure, and including the abolition of 
the office of constable 
(d) That 


be authorized in 


punishment by whipping 
the the 
sentencing judge in cases where crimes 
committed 

and in cases of 


discretion of 


are with force or violence 


second conviction for 
felonies. 

In the report of the committee on fed- 
eral legislation, H. B. Jones, chairman, 
sounded a warning in connection with 
the new Federal Revenue and 
Act. While the provision was actually 
defeated at the last session of congress, 
efforts are now under way, he said, in 
the proposed Treadway Act, to abrogate 
the privilege of husband and wife to 
make divided 
property states. 


Taxation 


returns in community 
Any provision 
he said, would be inconsistent with the 
basic principles of 
property and 
substantial 


such 
our community 


system would result in 


the imposition of additional 
taxes upon citizens of this state 
Pointing out that while the judicial 
council was a body 
pendent of the bar association, yet only 
with the fullest co-operation of the bar 
could its functions be carried out, Al 
fred J. Schweppe, secretary, 
some of its recommendations 
them were changes in the state’s parole, 
probation and laws: the 
shortening of time in criminal appeals: 
the taking of exceptions to instructions 
to juries in advance 


statutory inde 


outlined 
A mi mest 


sentencing 


yf their delivery 


by the court to the jurv: and the use of 
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the statement of facts in re-trials of in office. Mr. Bert C. Ross, of Seay 
non-jury cases. is Secretary; Miss Clydene L. Mor; 
At the closing of the business of the Executive Secretary, and the 

convention, Elmer M. Hayden was an- are members of the Board ; 
nounced as president for the ensuing ernors: George W. McCush 

year. In his address to the members, ham; A. A. Hull, Chehalis 
Mr. Hayden paid tribute to-the work Morthland, Yakima; Alan G ne 
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The Movement for Bar Integration 





T was Mr. Robert Guinther of Akron, 

who, in his president’s address to the 
Ohio State Bar last 
gave a new impetus to bar ambition by 
saying that the supreme court has power 
to provide inclusive organization fot 
the bar of a state. 
criticized in this JouRNAL by Mr 
Charles A. Beardsley, of California. 
But it has been accepted in Ohio. In 
a very fine report to the Ohio Bar As- 
sociation meeting in July of this year, 
Mr. Guinther, as chairman of the bar 
integration committee, sums up the situ- 
ation and says that the committee pro- 
poses soon to complete its draft of court 


\ssociation year, 


[he proposal was 


rules to organize the profession, and 
circulate them widely before presenta- 
tion to the supreme court. The report 
says finally: 

“The Committee that it is 
making progress toward an objective 
which this Association has several times 
determined as being one which it de- 
sires to gain; that the action of this 
Association is in harmony with action 
which has been and is being taken in 
many of the states of the Union; that 
the trend toward Bar Integration is cer- 
tain and sure; that the method proposed 
to be employed in Ohio is sound and 
consistent with the constitution of the 
state; that the objective, if gained, will 
result in honor to the profession and 
genuine good to the public, which it 
serves,” 

The forceful appeal of President 
Earl King for bar integration in his 
address to the Tennessee State Bar 
last year has borne fruit, 
and the present expectation is that a 
special meeting of the State Bar Asso- 
ciation will be held this fail for the pur- 
pose of settling a form of bill to be in- 
troduced in the next session of legisla- 
ture. There will be special sessions 
before the end of the year for similar 
purposes in Wisconsin and Ohio. While 
it is true that only the more progressive, 
ambitious and strong state associations 
espouse bar integration, it appears quite 
as credible that the effort itself goes 
far to increase membership interest and 
association activitv. Three meetings in 
one year put to shame the state asso- 
ciations that hold but one meeting and 
that for a single day, or half-day, of 
which there are a few. In Illinois there 


believes 


Association 


are two meetings, spring 
district 


which bring together 


meetings through 


as the state-wide meetings { 
and doubtless in a few other states, th 
occasional meeting of delegate 

local associations do much to keep | 
activities active. 


New Jersey bar association me 





are rallying for integ: n. Th F 
not mean that there will presently be 

draft act; the State Bar believes tl 

it must gain strength before opening 
a legislative campaigr To that e 
it has started, under the name of “int 
gration,” a movement to affiliate 

bar associations. Minnesota, Washing 
ton, Oregon, Wisconsin and Missour 


associations have shown the professior 
that it not matter at what 
bar ambition starts; what ma 


direction of travel. 


does stage 





In this column two months ago n¢ 
was given of the attack on the Califor 
nia State Bar by uw appl 
cants for admission, who were circulat 


successful 


ing petitions to initiate a measure which 
would repeal the State Bar act. It ap 
peared then to an that the 
moving persons might receive consid- 
erable support from disaffected lawyers 
who would prefer to have disciplinary 
authority disrupted, and 
large numbers of beneficiaries of unlaw- 
ful practice. 
The petitions received 
tures, just about one 
quired number to get the 
the people at the c 


outsider 


also from a 
This fear was unjustified 
but 7,900 signa 
fifteenth of the re- 
measure before 
election. It 
that the people of 
the state have no desire to have th 
State Bar desire t 
have admission standards lowered. The 
State Bar won a notable triumph with 
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The Raleigh Hotel offers its services to all visitors to the Nation's Capital. 
Centrally located at Pennsylvania Avenue and |2th Street, Northwest, in easy access to the Courts and in walking distance 
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ut the slightest effort; it was a gift 
from those so far prevented from be- 
coming members by a fair examination 


test. 





Mr. Dean R. Dickey, executive sec- 
retary of the California State Bar, sug- 
gests an improvement on the Kentucky 
State Bar act, which is likely to affect 
opinion strongly in other states. He 
suggests, that instead of having the leg- 
islature direct the supreme court to for- 


mulate rules for bar organization and 
government, the act direct the court to 
create a commission (say of three law- 
vers) to conduct an election of a pro- 


isional board of nors. This 
ward would then formulate the rules 
and submit them to the supreme court 

approval. The idea deset 
ideration. In any event it must be 
xpected that the burden of drafting 
ust be carried by the practitioners, 
a busy court. 


gove T 


ves con- 


in several states 
he Kentucky 


Since it is likely that 
a choice of t 


ir act, or one similar it, for the 
ming legislative campaign, it is timely 
to consider an objection to this act 
vhich has been made First we may 


1 perfectly 
resulting rules are 
rules in the 
th has strongly 


act has worke 


‘alifornia bar act, whic 


influenced opinion throughout the coun- 
try. But it is pointed out that one can- 
not be absolutely certain, in advance, 
that the supreme court will be so rea- 
sonable. When such an act is being 
argued in a legislative committee or 
chamber an opponent may allege that 
the court will not act as wisely as was 
the case in Kentucky. It may be 
charged that the court will create a 
bar organization too weak to perform 
its role, or that it will arrogate to it- 
self too large a share of superintending 
authority. Such doubts cannot be clearly 
disproved. They might, on a close vote, 


defeat the measure. The possibility of 
such a debacle would be virtually re- 
moved by adoption of Mr. Dickey’'s 


pre posal 





Another fruitful proposal comes from 
California. President Wyckoff, in re- 
ferring to the fact that the Board of 
Governors devotes about two days each 
month to meetings which are occupied 


mainly by judicial consideration of 
cases involving unethical conduct, sug- 
gests that this work might well be 


confining it to a com- 
mittee of three governors. By so doing, 
and by rotating the assignments, the 
time spent by each member would be 
reduced by at least seventy-five percent, 
and the results would be just as good. 
Three judges, agreeing in decisions, are 


specialized by 


enough for any case which is subject 
to review by the supreme court. It is 
the rule in the appellate courts of Cali- 
fornia and a number of other states. 
It could be provided that in case of 
disagreement in the committee of three 
the case could be passed upon by five 
governors, or by the entire Board. The 
great demand made upon the time of 
governors has the unfortunate effect of 
making many worthy candidates for the 
office reluctant to serve. The biggest 
job of a board of governors, even 
though we realize the difficulties in- 
volved in disciplinary cases, is not this 
routine work, but the execution of large 
programs and the development of large 
policies. 

After four years the Oklahoma State 
Bar is still advertising the names of 
lawyers found on the supreme court 
rolls in 1929. The reason is interest- 
ing: in 1907 upon arrival at statehood. 
lawyers were required to enroll, and 
subsequently standards of admission 
were so decrepit that 20,000 names 
were found on the roll when the bar 
was made inclusive. Many of these 
had been admitted on motion, with no 
qualifications whatsoever, and many 
never assumed to practice. It has been 
a tedious task to make a true list of 
those practicing, and so subject to the 
authority of the State Bar. 
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Words 


30,000 
© 

In a single court day the steno- 
graphic record of proceedings will 
often exceed 50,000 words, the 
writing of which imposes a terrific 
tax upon the mental and physical 


resources of even the most skilled 
shorthand reporter. 


Members of the bar can actively 
cooperate with the shorthand re- 
porter by bearing in mind the 
exacting nature of his duties. 
Close cooperation between bench, 
bar and desk spells greater effi 
ciency in legal procedure, an ideal 
fostered by members of the NA 
TIONAL SHORTHAND RE 
PORTERS ASSOCIATION in 
every locality throughout the 
country. 


A. C. Gaw, Secretary, 
Elkhart, Indiana 
Have it reported “The Record 
Never Forgets.” 
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Deaths of Members Re- 


ported to Headquarters 


USTIN VICTOR CANNON, of 

Cleveland, Ohio, died suddenly in 
Cleveland on September 27th, while at- 
tending an outing of social workers 
planned by the Association for the 
Crippled and Disabled. Since January, 
1932, he had been head of his city and 


county relief organization. 


For twenty years he had been one 
of Cleveland’s leading corporation 
lawyers, specializing in reorganization, 
and in that time his law practice had 
included scores of receiverships in 
which judges came to feel that he not 
only had a just, but a sympathetic sense 
for the problem of the bankrupt or the 
struggling business. 

3orn on a farm in Streetsboro, in 
1869, he attended country school, and 
later Buchtel College, now Akron Uni- 
versity. In 1892 he was graduated from 
the University and granted admission 
to the Ohio Bar at the same time. 

Mr. Cannon was one of the leaders 
in the movement to keep the Cleveland 
Association actively interested in ele- 
vating only able lawyers to the bench. 
He served several times as Chairman 
of the Bar Association’s campaign com- 
mittee. It was generally known that 
he personally persuaded judges to re- 
frain from unseemly campaign activi- 
ties, and that aspirants to the bench 
came to him for advice on how to con- 
duct themselves in seeking office. 

He had been a member of the Ameri- 
can Bar Association for nearly twenty- 
five years. 


Hon. Will R. King, Honolulu, Hawaii, 
in Washington, D. C., on June 1. 

John C. Hart, Waupaca, 
July 20. 

George R. Hamlin, 
D. C., August 21. 

Harold J. Coolidge, Boston, Mass., 
July 31. 

J. H. Merriam, Pasadena, Cal., June 
20. 

Edwin H. Flick, Seattle, Wash., Au- 
gust 17. 

John A. Baecher, Norfolk, Va., 

J. T. Baskerville, Gallatin, Tenn., 
July 25. 

Gen. Charles M. Clement, Sunbury, 
Pa., September 9. 


Wis., 


Washington, 
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Benjamin J. Jarrett, Pittsburgh, P 
July 16. 
Alvin L. 
June 18. 
John Cadwalader, Philadelphia, B 
June 10. 
Hon. 
Ohio. 
John M. Henderson, Cleveland, Ohigl 
August 24. 
Hon. A. G. 
Ohio, July 14. 
Ralph S. Wolcott, New York City 
August 17. 
Ambrose F. 
City, August 9. 
Robert H. Wilson, Brooklyn, N. Y, 
July 2. 
James J. 
May 29. 
Hon. Winfield Mason Wilbar, 
ton, Mass., Sept. 29. 
Alfred W. Farrar, Kansas City, Mo, 
June 30. 
William 
August 28. 
Odin Roberts, 
23. 
William H. Surratt, Baltimore, Md, 
May 24. 
Justice Winston Overton, New Or- 
leans, La., September 9. 
Dick Voogd, Aplington, Iowa, 
gust 27, 
George H. Voigt, Jeffersonville, Ind. 
John L. Shortall, Chicago, IIl., Sept, 


Levi, 


Philadelphia, P 


Roscoe J 


Mauck, Gallipolis 


Reynolds, (¢ -olumbus 


McCabe, New York 


Franc, New 


York City, 


W. Towle, Boston, Mass. 


Boston, Mass., 


July 


Aw 


9 

Frank E. 
July 20. 

Miss Hope K. Thompson, Washing- 
ton, D. C., July 5. 

Hon. Samuel L. Carpenter, Los An- 
geles, Cal., in July. 

Alexander T. Sokolow, Los Angeles, 
Cal., July 26. 

Hon, George M. Brown, Salem, Ore. 


John E. Kehoe, Chicago, Ill, June 
29. 


Harkness, Chicago, It, 
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YOU are often both... 
and legal counsel 


inancial 


I [’ would be impossible 


enumerate all the instances where 

a lawyer may avert dissatisfaction and 

fect a monetary saving for a client 

through an understanding of the types 
and forms of insurance coverage. 

In the matter of mortgage loans, 

r example, the question of insurance 

collateral security offers the lawyer 

1 Opportunity to recommend to his 

ent a form of coverage preferred by 

ind-thinking business men for more 

a century. Mutual insurance — 

erated solely for the benefit of the 

cyholder— has a record of steady 

nservative development in America 

r a period of almost two centuries. 


nn Marshall 


ticies of one of 


examining the 

the early mutual fire 
mpanies—still doing business — 
“This is a sound principle and 
endure.”” Mutual insurance com- 
ies—with an unequaled record for 
idness and stability emphasized 
rough the rec 


: 
rer a Savings 


depression years 


factor which careful 


lawyers immediately recognize as 
something of real value to their clients. 
Mutuaf companies meet every legal 
and sound business standard as do 
other types of insurance carriers, and 
in addition, return annually to the 
policyholder a substantial part of his 
premium dollar. To recommend to 
a client mutual insurance protection 
in connection with a mortgage loan 
means a saving in cost, unexcelled 
service in event of a fire and the 
stability which is an inherent 

part of its plan of operation. 


Let us send you 
this booklet 


In the interest of your client 


—or of yourself —it will pay you to 
have this simple interesting booklet 
which explains the advantages of 
mutual fire insurance. It tells of the 
founding of mutual insurance in 1752 
by Benjamin Franklin; of its sound and 
steady growth; of its service; its pro- 
tection and the important item of sav- 
ings to policyholders. With it we will 
send you “The Test of Time” show- 
ing in graphic form the unequaled rec- 
ord of stability of mutual companies. 
You yourself may find 
something new and interest- 
ing in this material. May we 
send it to you? There is, of 
course, no obligation upon 

your part. 


AMERICAN MUTUAL ALLIANCE 


230 North Michigan Avenue, Chicago, Illinois 








Hon. John Bassett Moore writes: 


“Dr. Borchard’s work on ‘Declaratory Judgments derives a special interest from the fact that 
the wide acceptance in the United States of this procedural institution is largely due to his exertions 
It was not an easy task to overcome the prepossessions, no matter how erroneous they may have been, 
that rights could not in a particular instance be judicially established unless the ‘cause of action’ had 


been created by their prior violation. 


“With the comprehensive breadth of view, philosophic grasp, and knowledge of foreign systems 
of law that have always characterized his writings, Dr. Borchard played the part of a pioneer, and his 
latest reward may be found in the federal Declaratory Judgments Act, which was signed by the 
President on June 14, 1934. The procedure had already been adopted in thirty-four States and Ter- 
ritories, and it is hoped that its incorporation in federal legislation will promote its adoption in the 


States that have not already enacted it. 


“The present volume broadly surveys the subject in the light of history, of philosophy and of 


practice, and cannot fail to add to the reader's store of legal knowledge.” 


John Bassett Moore. 
Sagaponack, New York 
September 20, 10324 





Declaratory Judgments 
by EDWIN M. BORCHARD 


Hotchkiss Professor of Law—Yale University; Co-draftsman of 
Umiform Declaratory Judgments Act and of the Federal Act 


Most timely Law book in the last 50 years. 


2... $R2S0 ) 
Order Now —— Delivered 


“Under the present law you take a step in the dark and then turn on the light to see whether you have 
stepped in a hole. Under the declaratory judgment law you turn on the light and then take the step.” 
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America’s Oldest Law Publishing House—Est. 1804 
3730 Euclid Avenue 521 Fifth Avenue 
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